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COMPLAINT 
(Suit for Declaratory Judgment) 

1. This Court has jurisdictionof the subject matter of this 
suit by virtue of the provisions of Title 11, Sections 305 and 306 of 
the District of Columbia Code, 1961 Edition and Title 28, Section 2201 
of the United States Code. : 

2. Plaintiff Hot Shoppes, Inc. is a Delaware corporation, 
with its principal place of business in Bethesda, Maryland, and it 
engages in the restaurant business in the District of Columbia. 

3. Defendants Clouser, Scrivener, McIntosh and Davis are 
citizens of the United States, having their official residences in the 


District of Columbia. These defendants, together with Chalres [sic] 


C. Koones, constitute the Board of Zoning Adjustment of the District 


of Columbia and they are charged with the duty of adniinistering the 
zoning laws and regulations in the District of Columbia. 

4. This suit is brought against the defendants in both their 
individual and official capacities. 

5. Plaintiff leases property located at 3250 Pennsylvania 


Avenue, S. E., Washington, D. C., from Harry and Fay H. Burka. 


At this location, plaintiff operates a ''Mighty Mo" restaurant 
which provides counter and table service for its patrons as well 
as curb service for those who prefer to eat in their cars. 

6. Plaintiff commenced its operation at 3250 Pennsylvania 
Avenue, S. E. on October 27, 1959, after expending in excess of 
$200, 000. 00 for construction and equipment. 

7. This ‘Mighty Mo" was authorized by and constructed 
in accordance with Building Permit Number B-44532 issued on 
March 3, 1959, as revised by Building Permit No. G-49978, issued 
on July 9, 1959. 

8. Revised Building Permit No. G-49978 provided for an 
area for storage to be enclosed on two sides by a structure 
consisting of a basket-weave fence six feet high. This said structure 
was built in accordance with the Revised Plan which was approved 
by Building Permit No. G-49978. 


9. At the time the building permits were issued, and for 


years prior thereto, Section 5101. 33 (q) of the Zoning Regulations 


of the District of Columbia permitted the operation of drive-in 
restaurants in C-1 districts, the zoning classification of plaintiff's 


property. 


10. On July 11, 1961, nearly two years after the plaintiff's 


operation began, the Zoning Commission in Case No. 61-25 


adopted an amendment to Section 5101. 33 (q), making drive-in type 


restaurants non-conforming uses in C-1 districts. 

11. Plaintiff's business requires the use of commissary carts 
which are enclosed metal cabinets in which food supplies are 
transported from plaintiff's commissary to the various locations 
where plaintiff has operations. When the Semnenteeaiy carts have 
been delivered, and the food supplies therein either placed in 
storage or consumed, the carts and empty food containers are 
stored in the fenced area built for this purpose to await return to 
the commissary. 

12. Onor about July 17, 1962, Mr. William H. Cary and 
Dr. Arthur Buddington, employees of the Health-Sanitation Depart- 
ment of the District of Columbia, after an inspection by the 
Department and for reasons of public health, directed plaintiff to 
keep its commissary carts under cover. 

13. The screened storage area is the only available place 
for the storage of commissary carts since the existing structure 
was not designed to, and does not have sufficient space to, store 


commissary carts. Therefore, it is necessary if plaintiff is to 


comply with the directive of the Health Department, that the existing 
storage structure be completely enclosed and covered so that 
plaintiff's commissary carts can be kept under cover. 

14, After receiving the directive of Mr. Cary and 
Dr. Buddington, plaintiff, on June 26, 1962, sought a building permit 
approving plans to alter the existing structure so that its commissary 
carts could be kept under cover. Subsequently, plaintiff was advised 
that the building permit could not ke issued since the plan provided 
for the extension of a non-conforming use contrary to the Zoning 
Act and Regulations. 

15. On June 29, 1962, plaintiff appealed to the Board of 
Zoning Adjustment as provided in Title 11, Section 420 of the 
District of Columbia Code, 1961 Edition. Plaintiff's case, 
Appeal No. 6866, was heard on july 18, 1962 and November 14, 
1962, and, on January 15, 1963, plaintiff was advised that its 
appeal had been denied by the Board of Zoning Adjustment on 
November 20, 1962. 

16. The building permit sought by the plaintiff is in no way 


in contravention of either the Zoning Act (11 D. C. Code, § § 412, 


et seq), or the Zoning Regulations, and the decision of the defendants 


to the contrary is not supported by the evidence and is erroneous, 


arbitrary and capricious. 


17. The defendants’ decision will unconstitutionally deprive 
plaintiff of its property without due process of law. 

WHEREFORE, the premises considered, plaintiff prays: 

1. That the record of the Board of Zoning Adjustment in 
Appeal No. 6866, together with all of the documents considered by 
the Board in reaching its decision, be certified to this Court for 
review. 

2. That a judgment be entered declaring that the defendants’ 
decision in Appeal No. 6866, is erroneous, arbitrary, capricious 
and in excess of their statutory authority. 


3. That a judgment be entered declaring that defendants’ 


decision unconstitutionally deprives plaintiff of its property without 


due process of law. 

4, That a judgment be entered directing defendants to 
grant plaintiff's Appeal in Case No. 6866. 

5. And for such other and further relief that may appear 


necessary and proper. 


* * 


[Filed May 27, 1963] 


ANSWER OF DEFENDANTS ROBERT O. CLOUSER, SAMUEL 
SCRIVENER, WILLIAM F. McINTOSH AND ARTHUR P. DAVIS 


First Defense 

The complaint fails to state a claim against the defendants 
upon which relief can be granted. 

Second Defense 

1. Defendants admit the allegations of paragraph numbered 1 
of the complaint. 

2. Defendants admit that the plaintiff engages in the restaurant 
business in the District of Columbia but says it is without knowledge 
or information sufficient to form a belief as to the truth of the 
remaining allegations contained in paragraph numbered 2 of the 
complaint. 

3. Defendants admit that they are citizens of the United 
States, residents of the District of Columbia and members of the 
Board of Zoning Adjustment of the District of Columbia, but deny 
that they are charged with the duty of administering the zoning laws 
and regulations of the District of Columbia. 

4. Defendants admit the allegations contained in paragraph 


numbered 4 of the complaint. 


5 and 6. Defendants say that they are without knowledge 
and information sufficient to form a belief as to the erith of the 
allegations contained in paragraphs numbered 5 and 6 of the 
complaint. 

7, Defendants admit the allegations contained in paragraph 
numbered 7 of the complaint. Further answering paragraph 
numbered 7 of the complaint, defendants say that the building 
permit referred to in the third line of said paragraph should be 
No. B 49978 instead of No. G 49978. 

8. The allegations of paragraph numbered 8 of the complaint 
are denied. 

9. Defendants admit the allegations contained'in paragraph 
numbered 9 of the complaint. 

10. Defendants admit that on July 11, 1961, the Zoning 
Commission of the District of Columbia amended Section 5101.33 (q) 
of the Zoning Regulations of the District of Columbia to exclude 
"drive-in type restaurant" from any C-1 district as a matter of 


right but neither admit nor deny that said amendment made all 


existing drive-in type restaurants in said districts nonconforming 


uses. 


11. Defendants are without knowledge or information suffi- 
cient to form a belief as to the allegations contained in paragraph 
numbered 11 of the complaint. 

12. Defendants admit the allegations contained in paragraph 
numbered 12 of the complaint. 

13 and 14. Defendants deny the allegations contained in 
paragraphs numbered 13 and 14 of the complaint. 

15. Defendants admit the allegations contained in paragraph 
numbered 15 of the complaint. 

16 and 17. Defendants deny the allegations contained in 


paragraphs numbered 16 and 17 of the complaint. 


* * * * 


[Filed December 12, 1963] 


[PRETRIAL STATEMENT] 

Action for declaratory judgment and injunctive relief 
(judicial review of decision of Board of Zoning Adjust ment). 
UNDISPUTED FACTS: 

Plaintiff, Hot Shoppes, Inc., is a Delaware corporation 


engaging in the restaurant business in the District of Columbia. 
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Defendants are the members of the Board of Zoning Adjust- 


ment of the District of Columbia. 

P, Hot Shoppes, Inc., leases from Harry and Fay H. Burka, 
owners, property at 3250 Pennsylvania Ave., S. E., D. C., at 
which location P operates a "Mighty Mo" restaurant, with 
counter, table, and curb service. P commenced its operation at 
3250 Pennsylvania Ave., S. E., in October, 1959. 3 

This "Mighty Mo" was authorized by and constructed in 
accordance with Building Permit Number B-44532 issued on 
March 3, 1959, as revised by Building Permit No. G-49978, issued 7/9/59. 

At the time the building permits were issued and for years 
prior thereto, Sec. 5101.33 (q) of the Zoning Hecalatibas of the 
District of Columbia permitted the operation of drive- in restaurants 
in C-1 districts, the zoning classification of plaintiff's property. 

On July 11, 1961, the Zoning Commission of the District of 
Columbia amended Sec. 5101.33 (q) of the Zoning Resulations of 
the District of Columbia to exclude drive-in type restaurants from 
any C-1 district as a matter of right. : 

On June 29, 1962, Harry Burka and Fay H. Burka, owners 
of premises 3250 Pennsylvania Avenue, S. E., applied to the 


Board of Zoning Adjustment of the District of Columbia for a 


variance from the use provisions of the C-1 district to permit the 
erection of "a small utility building" adjacent to the "Mighty Mo” 
restaurant located on said property. 

The Board, on November 14, 1962, conducted a public 
hearing on said application, at which time both the applicants and 
the opponents adduced evidence. 


On November 20, 1962, the Board denied the application of 


Harry Burka and Fay H. Burka for a variance and set forth its 


reasons in an order and opinion. 


PLAINTIFF asserts that revised Building Permit 
No. G-49978 provided for an area for storage to be enclosed on two 
sides by a structure consisting of a basket-weave fence six feet 
high, and said structure was built in accordance with the Revised 
Plan which was approved by Building Permit No. G-49978; that 
P expended in excess of $200,000 on construction and equipment; 
That on July 11, 1961, nearly two years after P's operation 
began, the Zoning Commission made drive-in type restaurants 


non-conforming uses in C-1 districts; 


That P's business requires the use of commissary carts, 
enclosed metal cabinets, in which food supplies are transported 
from P's commissary to the various locations where P has 
operations; that when the commissary carts have bebe delivered 
and emptied, the carts and empty food containers are stored in the 
fenced area at the premises in question to await return to the 
commissary; 

That on or about July 17, 1962, the Health-Sanitation Depart- 
ment of the District of Columbia directed P to keep its commissary 
carts under cover; that the screened storage area is the only 
available place for storage of said commissary carts, and in order for 
P to comply with the Health Department directive, it is necessary 
that the existing storage structure be completely enclosed and 
covered; 2 

That after receiving the Health Department directive, Pp 


sought a building permit approving plans to alter the existing structure 


so that its commissary carts could be kept under cover; that P 


was advised that the building permit could not be issued since the 
plan provided for an extension of a non-conforming use contrary to 
the Zoning Act and regulations; 

That thereafter P appealed to the Board of Zoning Adjust- 


ment pursuant to §5-420, D. C. Code; that P's case was heard; 


that on January 15, 1963, P was advised that its appeal had been 
denied by the Board of Zoning Adjustment on November 20, 1962. 

P asserts that the building permit sought by it is in no 
way in contravention of either the Zoning Act or the Zoning 
Regulations, is contrary to the evidence, and erroneous, arbitrary 
and capricious. 

P further asserts that the decision of the Ds will uncon- 
situtionally deprive P of its property without due process of law. 

P asks judgment: 

(1) Declaring the decision of the Board of Zoning Adjust- 
ment on P's appeal (Appeal No. 6866) erroneous, arbitrary, cap- 
ricious and in excess of their statutory authority. 


(2) Directing Ds to grant P's appeal in Case No. 6866. 


DEFENDANTS assert that the Board's order of November 20, 


1962, contains its findings of fact, conclusions of law, and opinion, 


and is consonant with and substantially supported by the evidence 


adduced at the public hearing held on November 14, 1962; that 
the grant or denial of a variance from the use provisions of the 
Zoning Regulations of the District of Columbia is a matter addressed 


to the sound discretion of the Board of Zoning Adjustment under the 


authority of the Zoning Enabling Act (§5-420, D. C. Code, 1961 ed.); 
that if the decision of the Board is supported by substantial evidence, 
the Court may not substitute its judgment for that of the Board.” 

Defendants further assert that the Board's decision is based 
upon the record made at the public hearing held after iene notice 
and after all interested persons had a full opportunity to appear and 
be heard. ) 


Defendants therefore deny P is entitled to the relief prayed. 


STIPULATIONS: 
Facts under "UNDISPUTED FACTS". 
It is stipulated that the entire record before the Board of 
(including transcript of hearing) 
Zoning Adjustment/ may be admitted without formal proof, and is 


admissible. 


Counsel agree that the trial will be confined to review of 


the record before the Board of Zoning Adjustment, and that no oral 


testimony will be adduced. 


Trial Attorneys - For Ps- Frank H. Strickler 
For Ds - James M. Cashman 


[ July 15, 1964] 


MEMORANDUM 

Plaintiff, Hot Shoppes, Inc., a Delaware corporation 
engaging in the restaurant business in the District of Columbia, has 
brought this action for declaratory judgment and injunctive relief 
seeking judicial review of a decision of the defendants, the Board of 
Zoning Adjustment of the District of Columbia. The case came on 
for trial without a jury. 

By virtue of building permits issued in March and July of 
1959, plaintiff was authorized to construct a restaurant on leased 
property at 3250 Pennsylvania Avenue., S. £., in the District of 
Columbia. The restaurant, known as ''Mighty Mo," has counter, 
table, andcurb (or drive-in) service. Plaintiff commenced its 
operation at this location in October, 1959. The cost of the building 
and equipment was in excess of $200, 000. 

At the time the building permits were issued and for years 
prior thereto, §5101.33(q) of the Zoning Regulations of the District 


of Columbia permitted the operation of drive-in restaurants in C-1 
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districts, the zoning classification of plaintiff's property. The C-1 


classification consists of a neighborhood shopping center designed to 
accomplish two purposes: "First, it will provide convenient retail 
and personal service establishments for the day-to-day needs ofa 
smail tributary area, with a minimum impact upon surrounding 
residential development, and secondly, it will accommodate a major 
portion of existing strip commercial developments. " §5101.1, 
Zoning Regulations. On July 11, 1961, the Zoning Commission of 
the District of Columbia amended §5101. 33(q) of the Regulations to 
exclude "a drive-in type restaurant," but to include lunch counters, 
lunch rooms, cafes, and restaurants. From that moment on, 
plaintiff's restaurant, housed in a structure which fully conforms to 
all zoning regulations, was used for purposes which in part conformed 
and in part did not conform to the requirements of the ‘Regulations: 
the table and counter service inside the restaurant continued to be 
conforming uses, but the drive-in service outside became a non- 
conforming use. 

As a nonconforming use, the drive-in service became subject 
to certain limitations as well as certain protections provided by 


Congress: 


The lawful use of a building or premises 
as. existing and lawful at the time of the 
* * * adoption [of any regulation adopted 
after June 20, 1938], may be continued 
although such use does not conform with the 
provisions of such regulation, provided no 
structural alteration, except such aS may be 
required by law or regulation, or no enlarge- 
ment iS made or no new building is erected. 
The Zoning Commission may in its discretion 
provide, upon such terms and conditions as 
may be set forth in the regulations, for the 
extension of any such nonconforming use 
throughout the building and for the substitution 
of nonconforming uses. D. C. Code §5-419 
(Emphasis added. ) 


The drive-in service could thus continue, but no new building could 
be erected to house the nonconforming use, no enlargement could be 
made, and only those structural alterations would be permitted 


"as may be required by law or regulation.'' The Zoning Regulations 


have amplified this section to mean, in part, that: "Ordinary repairs, 


alterations, or modernizations may be made to a: Conforming 
structure or portion thereof devoted to a nonconforming use provided: 
(a) No structural alterations are made thereto except those required 
by other municipal law or regulations; and (b) The nonconforming 
use is not extended except in accordance with Section 7105 [which 
provides that a nonconforming use of land may not be extended in 


land area and that a nonconforming use of a structure may be extended 
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into other existing portions of the structure only if proved by the 
Board of Zoning Adjustment]."" §§ 7106.1, 7106.11, Zoning Regs. 
(Definitional italics omitted. ) 

Part of the original structure, built in 1959, was a storage 
area, enclosed on two sides by a basket weave wooden fence. This 
fenced-in area is adjacent to the main building. Plaintiff stored 
(and continues to store) "commissary carts" in this area. A com- 
missary cart is an enclosed metal cabinet in which food supplies are 
transported from the Hot Shoppes' commissary to various Hot Shoppe 
outlets. After delivery, the carts are placed in stovase until they 
can be picked up and returned to the commissary. The carts are 
thus part of plaintiff's general operations in transporting food to its 
various retail outlets (only one of which is involved in the present 
case); they are not used to transport food to automobiles, but are 
used to bring food to the restaurant itself, thus furthering both the 
conforming uses (counter and table service) and nonconforming use 


(drive-in service) of plaintiff's restaurant. 


On July 17, 1962, after an inspection, officials of the Health 


Department of the District of Columbia directed plaintiff to store its 
commissary carts under cover. Plaintiff sought a building permit 


approving plans which would change the present fenced-in structure 


to a structure completely enclosed with four sides anda roof, and 
architecturally the same as the main restaurant building. 

Plaintiff's request for a building permit was turned down on 
the ground that the proposed structure provided for the extension of 
a nonconforming use and was contrary to the Zoning Act and Regulations. 
Plaintiff appealed to the Board of Zoning Adjustment as provided in 
D. C. Code §5-420. Plaintiff's case was heard on July 18, 1962 and 
November 14, 1962. On November 20, 1962, the Board issued an 
order denying the appeal. Plaintiff was notified of this action on 
January 15, 1963. The suit in this court followed. 

The order of the Board of Zoning Adjustment makes four 
findings of fact, as follows: First, that under the new Zoning Regu- 
lations, the drive-in facilities of the restaurant constitute a non- 
conforming use; Second, that the restaurant has been directed by the 
Health Sanitation Department to keep its commissary carts under 


cover, which carts are described essentially as set forth by the Court 


above, including their storage in ''a fenced enclosure" "[a]t the 


location under review * * *;"" Third, that the Zoning Act [specifically 
D. C. Code 85-419, as set forth by the Court above] provides that a 
nonconforming use may be continued provided no Structural alterations 


are made except such as may be required by law and regulation, or 
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no enlargement is made or no new building is erected, and that 


"{i]n this case the addition contemplated constitutes an enlargement," 


Fourth, that there was objection [from persons residing in the vicinity] 


to the granting of the appeal registered at the public hearing. 

The order further specified that the above findings of fact were 
made "[a]s the result of an inspection of the property! by the Board, 
and from the records and the evidence adduced at the hearing ian 

The order then set forth the Board's "opinion": 


We find nothing in this evidence which 
would justify a conclusion that this non- 
conforming use should be treated any 
differently than the many thousands of 
such uses existing elsewhere in the District 
of Columbia. The allegation of hardship 
predicated upon a contention that the addition 
was required by other law or regulation is 
not Supported by the facts. The only con+ 
clusion reached by health inspectors is that the 
equipment complainted [sic] of has to be’ 
under cover and not that a new addition is: 
required to contain it. Since it is obvious 
that the equipment can be placed somewhere 
inside the existing structure or perhaps 
other operational arrangements made, it is 
our conclusion that appellant has failed to 
sustain its burden of proof that a hardship 
within the meaning of the law does in fact ' 
exist. It is our conclusion also that the 
relief sought cannot be granted without 
substantial detriment to the public good and 
without substantially impairing the intent, | 
purpose and integrity of the zone plan as 
embodied in the Zoning Regulations and map. 


-22- 


On the basis of the above findings of fact and opinion, the 
Board denied the appeal, with one member not voting. 

The standards for judicial seview of actions of the Board of 
Zoning Adjustment are well-settled. On the one hand, courts 
"should not substitute their opinion for the Board's" on questions 


where there is "ample room for difference of opinion."" Selden v. 


Capitol Hill Southeast Citizens Ass'n, 95 U. S. App. D. C. 62, 


64 (1954). And see Clouser v. David, 114 U. S.App. D. C. 12 
(1962). Onthe other hand, "the reviewing court can decide whether 
the decision reached * * * follows as a matter of law from the facts 
stated as its basis, and also whether the facts so stated have any 
substantial support in the evidence.'"' Saginaw Broadcasting Co. v. 
FCC, 68 App. D. C. 282, 287, 96 F. 2d 554, 559 (1938), specifically 
applied to decisions of the Board of Zoning Adjustment, Robey v. 
Schwab, 113 U. S. App. D. C. 241, 245 n. 11 (1962). The reviewing 
court has the responsibility of determining "whether the case has been 
decided upon the evidence and the law or, on the contrary, upon 
arbitrary or extralegal considerations."' Saginaw v. FCC, supra at 
287. "The Court may set aside an action of the Board if it finds that 
the decision was arbitrary or capricious. * * * In their technical 


legal significance an administrative action not Supported by evidence, 
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or lacking a rational basis, is deemed arbitrary and capricious. “ 
O'Boyle v. Coe, 155 F. Supp 581, 584 (D. D. C. 1957). If an order 
of the Board "is not supported by any substantial evidence" or "was made 
under a mistaken construction of the law * * *,"' the order must be 
set aside. Hyman v. Coe, 102 F. Supp. 254, 257 (D. D. C. 1952). 
"The decisions of a zoning adjustment board are discretionary and 
should not be reversed by the Courts uniess clearly arbitrary and 
unreasonable. '' Hyman v. Coe, 146 F. Supp. 24, 27 (D. D. C. 1956). 
"Generally stated, the correctness or incorrectness of the decision 

of the Board is not one for judicial review if there is substantial 
evidence to support it and the parties have been accorded due process 
of law * * *." Jarrott v. Scrivener, 225 F. Supp. 827, 831 (D. D. C. 
1964). 


Based upon these standards for judicial review and confining 


itself to a study of the record presented to the Board of Zoning 
1/ 
Adjustment, this Court has concluded that the order of the Board 


denying the appeal of plaintiff must be set aside as not supported by 


substantial evidence, as arbitrary and capricious, and as violative 


1. Compare O'Boyle v. Coé, Supra at 586, with Jarrott v v. 
Scrivener, Supra at 


of the Zoning Regulations, the Zoninz law passed by Congress, and 
the due process clause of the Constitution. 

The Board determined that the proposed new structure con- 
stitutes "an enlargement," andas such is barred by the Zoning Act, 
D. C. Code §5-419, supra. There is no substantial evidence to 
support this finding. Uncontradicted evidence presented to the Board 


in the form of an affidavit by the district manager of Hot Shpppes, Inc. 


stated that "the area to be occupied by the altered structure is enclosed 


on two sides by a roofless structure consisting of a high basket-weave 
type wooden fence,"' (emphasis added) thus indicating that the floor 


area of the new structure would be the same size as the floor area of 
2/ 
the fenced-in area. It was further stated in the affidavit that "[t]he 


2. Plans before the Board indicated that the dimensions of the outer 
walls of the proposed structure would oe 16 feet 8 inches by 12 feet 

$ inches. No dimensions of the fenced-in area were presented to the 
Board. However, at the hearing before this Court, counsel represented 
that the dimensions of the fenced-in area were 15 feet 6 inches by 12 
feet- thus making the outer dimensions of the proposed structure 14 
inches longer and 6 inches wider than the present structure. It was 
further represented that since the new walls would be thicker than the 
present fence, the usable floor area on the inside would be in fact 
less than exists in the present structure. Thus the uncontradicted 
affidavit presented to the Board that the floor area would remain the 
same has been bolstered by details given to this Court at its request, 
which, had they been presented to the Board, would have required 
the Board to find that the usable floor area of the new structure 
would actually be less than that existing in the present structure. 


-25- 


proposed alteration will not increase the volume of business. " This 
statement also stands uncontradicted in the record before the Board. 
As plaintiff's lawyer argued before the Board: '[The proposed 
structure] will in no way, shape or form extend a nonconforming 
use of this property as it exists now. It will not do it on a volume 
basis. This will not, it is very clear, increase the volume at the 
Hot Shoppe and will not on an area basis because this area is already 


used for storage." (Board Tr. 4, November 14, 1963.) There is 


thus no evidence suggesting that the proposed structure would con- 


stitute an "enlargement" of the nonconforming use--namely, the 
restaurant's curb service. All of the evidence is to the contrary. 
The Board therefore committed error in finding that the proposed 
structure was an enlargement; such finding is not supperted by 
substantial evidence and is arbitrary and panini Gioass 

It is clear to this Court that the proposed structure is a 
"structural alteration, '' which under the Zoning Act, is permitted if 
it is "required by law or regulation."" D. C. Code §5-419, Supra. 
A "structural alteration" is defined in the Zoning Regulations as: 
"any change inthe permanent physical members of a building or 
other structure, such as bearing walls or partitions, columns, joists, 


rafters, beams, or girders." Zoning Regs. §1202, (Emphasis 


in original.) The present enclosure is nota "building, '' because 
under the Regulations a building must have a roof. Zoning Regs. 
§1202. Counsel for defendants have stated, however, that the present 
fence is, under the Regulations, a "structure." (Tr. ny and 
putting up four walls in place of two fenced sides and adding a roof is 
a "change in the permanent physical members" of the structure. 
Zoning Regs. §1202 supra. 

The remaining question is whether the proposed "structural 
alteration" is "required by law or regulation." D. C. Code §5-419. 
It is conceded that the order of the Health Department has the effect 
of a law or regulation for purposes of this statute. The issue is 
whether the order directing plaintiff to keep its commissary carts 
under cover "requires'' the proposed Structural alteration, within 
the meaning of the statute. The affidavit of plaintiff's district 


manager Submitted to the Board states: ''There is not sufficient room 


3. "Structure: anything constructed, including a building, the use 
of which requires permanent location on the ground, or anything 
attached to something having a permanent location on the ground 
and including, among other things, radio or television towers, 
reviewing stands, platforms, flag poles, tanks, bins, gas holders, 
chimneys, bridges, and retaining walls. The term structure shall 
not include mechanical equipment, but shall include the supports 
for such equipment."' Zoning Regs. $1202. 


in the existing building to store such commissary carts. * * * In order 
to comply with the Heaith Department's directive, it is necessary that 
the existing structure be altered in accordance with the plot and building 
plans submitted to this Board at its hearing of July 18, 1962," The 
only contradictory statement is a conclusory assertion in the "opinion" 
section of the Board's order where the Beard declared: "Since it is 
obvious that the equipment can be placed somewhere inside the existing 
structure or perhaps other operational arrangements ‘ane, it is our 
conclusion that appellant has failed to sustain its burden of proof that 

a hardship within the meaning of the law does in fact exist." The 
record before the Board is completely devoid of any support for this 
assertion. The sole conceivable support for this conclusion is found 
in the preliminary statement that the Board found certain facts "{a]s 
the result of an inspection of the property by the Board, and from the 
records and the evidence adduced at the hearing * * *."" But the 


Board set forth no facts which it found as a result of its stated inspection 


of the property; there is nothing except the bare conclusion, which 


appears not as a finding of fact, but rather as part of the Board's 
“opinion. " 
Counsel for defendants argues that since the Board states that 


it made an inspection of the property, and since the Board further 


States that "it is obvious that the equipment can be placed somewhere 
inside the existing structure," the Board is entitled to the presumption 
that it has facts to support its conclusion. The Court does not agree. 
In interpreting §8202.64 of the Zoning Regulations, which requires 
that the Board must enter in the minutes book ''the full reasons for its 
decisions,"' the Court of Appeals recently held in clear terms: 


[W]e think the requirement of "full reasons" 
must be construed to mean that, in order to 
Support its conclusions, the Board shall 
make basic findiags of fact in terms of the 
[appropriate] regulatory criteria * * *. 

We do not mean, of course, to imply that 
the Board's findings must be set forth with 
such minute particularity as to amount to an 
exhaustive Summation of all the evidence of 
record. We hold only that in a given case 
the Board must assume the responsibility of 
expressing the basic facts on which it relied 
with sufficient specificity to convey to the 
parties, as well as to the court, an adequate 
statement of the facts which persuaded the 
Board to arrive at its decision. Robey v. 
Schwab, 113 U. S. App. D. C. 24I, 245 
(1962). (Footnotes omitted. ) 


The Court added to the above-quoted language a footnote in which it 


said that it was not inappropriate to recall the following observation 


of Judge Frank in United States v. Forness, 125 F. 2d 928, 942 


(2d Cir. 1942), cert. denied, City of Salamanca v. United States, 


316 U. S. 694 (1942): "Often a strong impression that, on the basis 
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of the evidence, the facts are thus-and-so gives way when it comes to 
expressing that impression on paper." Robey, supra at 245 n. 13. 
Indeed, if the Board fails to express its basic facts on paper, there 
is no way by which this Court can carry out its responsibility to 
ascertain whether any of the findings of fact must be act aside as not 
supported by substantial evidence, as arbitrary or capricious, aun 
clearly erroneous. : 

There is an even graver procedural defect than the Board's 
failure to set forth the facts upon which it relied in reaching its con- 
clusion that the proposed structure was not required: | this is that the 


inspection of the premises is nowhere set forth in the record except 


for the mere statement in the order that such inspection took place. 


Plaintiff did not know that such inspection had taken place, and had 


no opportunity to question or refute the results of such inspection. 

In following this procedure, the Board violated two of the requirements 
of the Zoning Regulations, and deprived plaintiff of due process of law. 
In the first place, §8203.7 of the Regulations sets forth the order of 
procedure at a hearing: first the appellant or applicant states his 

side of the case; then any administrative officer states his side of the 
case; then any interested property owners or other interested persons 


state their side of the case; and finally appellant has a chance to make 


a rebuttal. The purpose of this last procedural requirement is to 
give an applicant the opportunity to rebut just such findings as may 
have been made as a result of the inspection of plaintiff's property. 

In the second'place, the Secretary of the Board is required, under 
§8202. 63 of the Regulations, to enter in the docket ''all continuances, 
postponements, dates of sending notices, and other steps taken or 
acts done by the Board or its officers on behalf of the Board."" Under 
this Regulation, "an inspection of the property by the Board" would 
constitute a "Step taken" or an "act done," and would have to be 
entered on the docket. Exactly how much further due process would 
go in protecting plaintiff from the kind of arbitrariness demonstrated 
by the Board is not a question which this Court need resolve at the 
present time; suffice it to say that the bare minimum, as specified 

in the Regulations, is that he be permitted to question and rebut any 
evidence gathered at any such inspection, and that the inspection itself 
be made a matter of record. Ex parte procedures followed by this 


Board have been so recently the subject of judicial censure as to 


require no further comment, see Jarrott v. Scrivener, 225 F. Supp. 


827 (D. D. C. 1964), except to note the following words of Judge 


Morris on precisely the point at issue here: 


If there be facts within the expert knowledge 
of the members of the Board, or acquired! 

by personal inspection of the premises, these 
should be revealed at the hearing so that 
opportunity may be afforded to meet them, 

by evidence or argument. There is no room 
for arpitrary action or unjust discrimination 
in our form of government by any of its 
agencies. Hyman v. Coe, 102 F. Supp. 


254, 257(1952).t—t™*” 
Both the Zoning Regulations and the Constitution require just such 
fair confrontation in an adversary Situation. : 

The Board's order must therefore be vacated, for three 
reasons: First, because there is no substantial atiiedes to Support 
the Board's finding that the proposed structure wouid be an "enlarge- 
ment;" second, because the Board did not set forth the facts about 
space inside the restaurant which the Board discovered as a result 
of its inspection of the premises and which would be central to the 
issue of whether the proposed Structure is “required: and third, 
because plaintiff did not have the opportunity required both by the 
Zoning Regulations and the Constitution to refute ane auch facts before 
the Board reached its decision. 

It remains to be decided whether this case should be remanded 
to the Board for further action, or whether the Court as a matter of 


law can determine that plaintiff has carried the burden of proof which 


4/ 
the Zoning Regulations impose and is entitled to erect the proposed 


structure. Generally, remand to the Board for further proceedings 
is appropriate, Robey v. Schwab, supra; Hyman v. Coe, supra, 
102 F. Supp. iat 257-58; but where an abuse of discretion is manifest 


and where it is clear that the applicant has carried its burden of 


proof, then remand to the Board with instructions to grant applicant's 
5/ 


request is proper. Hyman v. Coe, 146 F. Supp. at 32. 

The Court has decided to vacate the Board's order and to 
remand the case to the Board for further proceedings consistent 
with this opinion. Such proceedings shall include any additional 
testimony or arguments, rebuttal or otherwise, which any party to 
these proceedings may wish to offer on the issue of whether there is 
room inside the restaurant to store the commissary carts (thus making 
the proposed structural alteration "required'' within the meaning of 


D. C. Code §5-419), as well as a finding of fact on this same issue. 


4. "In all cases before the Board the burden of proof shall rest 

with the appellant or applicant. If no evidence is presented in 
opposition to his case he shall not be relieved of this responsibility." 
§8203.8, Zoning Regs. 


5. Or if a remand for further proceedings is appropriate but the 
Board is So tainted by its prior decision as to be unable to provide 
a fair tribunal, then the court can order that an entirely new Board 
be constituted for the purpose of hearing the case. Jarrott v. 


Scrivener, supra, 225 F. Supp. at 836. 
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One reason that the Court will follow this procedure is that 
the Board and, at Least initially, the plaintiff as well, proceeded as 
if plaintiff were only seeking a variance under D. C. ‘Code §5-420(3) 
which vests in the Board broad discretion ''to relieve * * * difficulties 
or hardship, provided such relief can be granted without substantial 
detriment to the public good and without substantially impairing the 
intent, purpose, and integrity of the zone plan as embodied in the 
zoning regulations and map.'"' This provision is quoted in its entirety 
in §8207.11 of the Zoning Regulations, which section was specifically 
invoked on a form which plaintiff filled out tc make the appeal to the 
Board. Plaintiff further requested "'a variance from [the] use 
provisions [of] the C-1 Zoning in order to erect a small utility 
building adjacent to our restaurant at this location, as required by 
the Health Department.'' However, plaintiff should have proceeded 


in the alternative, invoking not "hardship" but a clear statutory 


right to erect the proposed structure under D. C. Code §5-420(1), 


which gives the Board the power: 


(1) To hear and decide appeals where it is 
alleged by the appellant that there is error 

in any order, requirement, decision, 
determination, or refusal made by the 
inspector of buildings or the Commissioners 
of the District of Columbia or any other | 
administrative officer or body in the carrying 


out or enforcement of any regulation adopted 
pursuant to sections 5-413 to 5-428. D.C. 
Code §5-420(1). 


In the Zoning Regulations, subsection (1) above is set forth under the 


caption "Section 8206--Appellate Jurisdiction, "' while subsection (3) 


above, dealing with variances, Regs. $8207.11, is set forth under 


the caption "Section 8207--Original Jurisdiction.'' The practical 


6. Subsection (2) of the D. C. Code §5-420 is also set forth under 
"Original Jurisdiction" in the Regulations, §8207.2 Zoning Regs. 
The relevant portions of §5-420 follow, clearly setting forth the three 
alternative remedies: 


Appeals to the Board of Adjustment may be taken 

by any person aggrieved, or organization authorized 
to represent such person, or by any officer or depart- 
ment of the government of the District of Columbia 
or the federal government affected, by any decision 
of the inspector of buildings granting or refusing a 
building permit or granting or withholding a certifi- 
cate of occupancy, or any other administrative deci- 
sion based in whole or part upon any zoning regula- 
tion or map adopted under sections 5-413 to 5-428. 

* * * There shall be a public hearing on appeal. 


Upon appeals the Board of Adjustment shall have the 
following powers: 


(1) [As set forth in fuil, in the text above. ] 


(2) To hear and decide, in accordance with the 
provisions of the regulations adopted by the 
Zoning Commission, requests for special excep- 
tions or map interpretations or for decisions 
upon other special questions upon which such 
board is required or authorized by the regula- 
tions to pass. 


distinction between the two is that there is greater discretion vested 
in the Board in granting or denying variances than there is in 
determining whether "error" has been committed by any official, 


particularly where, as here, the alleged error was one of Statutory 


interpretation. Plaintiff's primary claim is that the inspector of 


(3) Where, by reason cf exceptional narrowness, 
shallowness, or shape of a specific piece of 
property at the time of the orig:na! adoption 

of the reguiations or by reason of exceptional 
topographical conditions or cther extraordinary 
or exceptional situation or conditicn of a spe- 
cific piece of property, the strict app‘ication 

of any regulaticn adopted under sections 5-413 
to 5-428 would result in peculiar and excep- 
tional practical difficulties to or exceptional 

and undue hardship upon the owner of such prop- 
erty, to authorize, upon an appeal relating to 
such property, a variance from such strict ap- 
plication so as to reiieve such difficulties 

or hardship, provided such relief can be granted 
without substantial detriment to the public good 
and without substantially impairing the intent, 
purpose, and integrity of the zone pian as 
embodied in the zoning regulations and map. 


(4) In exercising the above-mentioned powers the 
Board of adjustment may, in conformity with the 
provisions of sections 5-413 to 5-428 reverse or 
affirm, wholly or partly, or may modify the order, 
requirement, decision, determination, or refusal 
appealled from or may make such order as may be 
necessary to carry out its decision or authoriza- 
tion, and to that end shall have ali the powers of 
the officer or body from whom the appeal is taken. 
D. C. Code §5-420. (Emphases added.) | 


buildings, to whom plaintiff was required to apply for a building 
permit, D. C. Code §5-422, erroneously denied such vermit as a 
matter of law. D. C. Code §5-420 gives "any person aggrieved 
* * * by any decision of the inspector of buildings granting or 
refusing a building permit * * *"' the right to take an appeal to the 
Board of Zoning Adjustment, which in turn has the power to hear 
and decide appeals where "error" is alleged; to hear and decide 


requests for special exceptions; and to authorize variances. It was 


the first of these subsections which plaintiff should have invoked, 


as well as the third. 


Since it is required of this court that "{a}ll pleadings shall 
be sc construed as to do substantial justice,"" Rule a(t), 
Federal Rules of Civil Procedure, and since the Board construed 
the pleadings before it as involing [sic] a discretion which was 
only an alternative remedy which it need not have reached, this 
Court will instruct the Board in its further ordceedings to consider 
plaintiff's request, first under its appellate jurisdiction to determine 
"errors," and only if it then becomes necessary, under its original 


jurisdiction to grant or deny variances. 


In determining the case as an appellate matter, the Board 


should be aware that the commissary carts which are the subject 
of the Health Department's order are used to further, both the 
restaurant's conforming uses (table and counter service) and its 
nonconforming use (curb service); that the restaurant has the 
statutory right to continue its nonconforming use utilizing the same 
floor and land area as such nonconforming use presently occupies; 
and that any complaints on the part of neighbors to noise or other 
disturbances are wholly immaterial to the initial issue before the 
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Board. 


7. "The evidence as to the resulting inconveniences and noises 
incident to the use of the building and land upon which it is situated 
as it existed at the time of the adoption of the zoning ordinance, and 


The Board is therefore instructed that if it finds as a fact 
that there is not room inside the restaurant to store the commissary 
carts, plaintiff is entitled to the building permit as a matter of law 
since the proposed structural alteration would thereby be "required" 


by the order of the Health Department within the meaning of 


D. C. Code § 5-419.°/ If, however, the Board finds that there is 


room inside the restaurant to store the commissary carts, the 
Board may then consider plaintiff's application as a request for a 
variance under subsection (3) of D. C. Code § 5-420, which would 
then require the Board to determine whether plaintiff has established 


any ''difficulties or hardship" which would, consistently with the 


since, is wholly immaterial, and sheds no light on the decisive issue. 
If this were an action to require the cessation of a prohibited business 
or a prosecution to abate a nuisance, such evidence would be 
material. The enforcement of the provisions of a zoning ordinance 
dealing with structural alterations may not be resorted to to 
accomplish the purpose of such an action or prosecution. There is 
no evidence showing, or tending to show, that the alteration of the 
plant, as proposed and requested by the application for the permit, 
will increase, or at all affect, or create, any additional noise, 
smoke, or other inconveniences. A. L. Carrithers & Son v. City 

of Louisville, 250 Ky. 462, 63S. W. 2d 493, 495 (1933) om te 


8. The Board's conclusion in the "opinion" section of its 

order that "perhaps other operational arrangements [can] be made" 
(emphasis added) is so vague and hypothetical as not to amount 

to any conclusion upon which the Board could reasonably act or 

upon which the Board's action could be sustained by a court. 
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integrity of the zoning plan and the public good, Sin eer the 
issuance of a variance to permit the building of the broposed 
structural alteration. 
The case will therefore be remanded to the Hoard of Zoning 
Adjustment, for further proceedings consistent with this opinion. 
This memorandum shall be considered as findiies of fact 
and conclusions of law pursuant to Rule 52(a), Federal Rules of 
Civil Procedure. | 
/s/ Luther W. Youngdahl 
Judge : 


July 15, 1964 


* * 


[Filed July 15, 1964] 


ORDER 
For the reasons set forth in the memorandum filed by the 
Court today, it is by the Court this 15th day of July, 1964, 
ORDERED That this case shall be and the same is hereby 
remanded to the Board of Zoning Adjustment for further proceedings 
consistent with the above-mentioned memorandum. 


/s/ Luther W. Youngdahl 
Judge 


* * 


[August 14, 1964] 


NOTICE OF APPEAL 

Notice is hereby given this 14th day of August, 1964, that 
Robert O. Clouser, Samuel Scrivener, William F. McIntosh, Arthur P. 
Davis and William S. Harps, Individually and as Members of the District 
of Columbia Board of Zoning Adjustment, defendants above named, 
hereby appeal to the United States Court of Appeals for the District of 
Columbia Circuit from the order remanding the case to the Board of 
Zoning Adjustment for further proceedings entered in this action on 


July 15, 1964. 


* 


[ June 29, 1962] 
BOARD OF ZONING ADJUSTMENT 
DISTRICT OF COLUMBIA 
Appeal for Special Exception or Variance from the 


Zoning Regulations of the District of Columbia 


* * * 


TO THE BOARD OF ZONING ADJUSTMENT: 
Appeal No. 6866 

Appeal is hereby made for a variance as provided by Section 
8207.11 or for 2 special exception as provided by Section 
of the Zoning Regulations. 

Premises affected are located at 3250 Pennsylvania Ave. S.E. 
on square 5539, lot 802 Owner: Harry & Fay H. Burka Address: 
4201 Cathedral Avenue N.W. Washington, D. C. Date of Appeal 
June 29, 1962 : 
INFORMATION REQUIRED BY THE BOARD 

(Give a clear and accurate description of the proposed work 
or use for which the appeal is made.) 

We request a variance from use provisions the'C-1 Zoning in 
order to erect a small utility building adjacent to our restaurant at 
this location, as required by the Health Department. 

Submit herewith plats drawn to scale, showing the boundaries 


and dimensions of the lot; dimensions of the existing buildings and 


accessory buildings, and plans and elevations of proposed buildings to 


be erected or altered in sufficient detail to an understanding of the 
problem. State the existing and intended use of such building or part 


of buildings; the number of families or household units, if any, the 
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building is designed to accommodate, and such other information as 
may be necessary to an understanding of the conditions which were the 


basis of the appeal. 


Give names and addresses of owners of all abutting property. 
John H. and Anna L. Wise 


409 Howerton Avenue 
Fairfax, Virginia 


TO BE NOTIFIED OF APPEAL: 


Frank C. Kimball, Secretary (Signature) 
5161 River Road (of owner) 
Washington, D. C. 20016 
OL 6-2700 (Signature) 
(of authorized agent 


of owner) 


* 


DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 
PUBLIC HEARING 


In the Matter of: 
APPEAL NO. 6866 
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[PROCEEDINGS] 
Wed., July 18, 1962 
The Board of Zoning Adjustment of the District of Columbia 
Government held a public hearing in Room 500, District Building, 
Washington, D. C., at 9:30 a.m., Samuel Scrivener, Jr., presiding. 
MEMBERS PRESENT 

Samuel Scrivener, Jr., Chairman 

Robert O. Clouser 

Charles C. Koones 


William F. McIntosh 
Arthur P. Davis 


* * * * 
MR. CHASE: (Reading) "Appeal No. 6866 -- Appeal of Harry 
and Fay H. Burka, for a variance from the use provisions of the C-1 
District to permit erection of addition to restaurant at 3250 Pennsylvania 
Avenue, Southeast, lot 802, square 5539." | 
MR. WISER: My name is C. R. Wiser and the Health Department 
and Sanitary Department suggested we put this addition on. 


MR. CLOUSER: It's nonconforming, isn't it? | 


MR. WISER: Yes, Sir. 


The man from the Sanitary Department could come up and testify 


if you wish. 
CHAIRMAN SCRIVENER: This would only reflect the need for 


the addition I would assume. 


MR. CLOUSER: I don't think that Sanitary can shed any light on 
what we have to decide. 


CHAIRMAN SCRIVENER: Any opposition to Appeal 6866. 


* * * * 


[PROCEEDINGS] 9:30 AM 
November 14, 1962 .~ 


* * * 
THE WITNESS TAKES THE STAND 


MR. FRANK STRICKLER: Frank Strickler, attorney for Hot 


Shoppes in Appeal No. 6866 and I would like to give the reporter a 


statement of Clarence Woodward -- 

CHAIRMAN SCRIVENER: One moment. Mr. Strickler, what 
is the status of this case? 

MR. STRICKLER: It was heard in September and continued until 
the October meeting. At that time it was discovered that the adjacent 
property owners had not been notified and it was continued until this 
hearing so that everyone could receive proper notice. I have extra copies 
of the affidavit which I would pass up to Members of the Board 

CHAIRMAN SCRIVENER: Was this case heard once and denied? 


MR. STRICKLER: There's been no denial as far as I know, sir. 


The purpose of the continuance was to present additional evidence. 


MR. CLOUSER: I remember this case. The Board gave you ten 
minutes to testify in November. The affidavit of Mr. Woodward clearly 
establishes that the Hot Shoppes located at 3252 Pennsylvania Avenue is 
nonconforming since the amendment of the regulations two years after the 
structure was erected. Insofar as the drive-in feature is concerned it 
also -- it also has table space and counter space and regular restaurant 
facilities which is conforming use. The original plans ‘as approved by 
the District provided for a storage area adjacent to the building connected 
by a driveway to the lot. The storage area according to the plans is 
enclosed by a high wooden fence to conceal the storage area of the site. 

What do you mean by original plans ? 2 

MR. STRICKLER: The revised plans prepared on June 26, and 
approved by the District on July 9, 1959 prior to gonattoetion of the 
premises and in this Exhibit No. One a picture showing the structure for 
storage which was approved and was erected and has partially enclosed 
the area under consideration. 


MR. CLOUSER: Go ahead. 


MR. STRICKLER: Exhibit No. Two is a picture of the same area 


which has been used for storage for -- 
MR. CLOUSER: No roof on it? 


MR. STRICKLER: No roof on it. Exhibit No. Three is a long 


distant view of the Hot Shoppe operation. Now earlier this year 
following an inspection of the premises by the District Health Depart- 
ment at which time Hot Shoppes was advised that the commissary carts 
must be in an enclosed area and the commissary carts bring food to the 
commissary to the Hot Shoppe operation and after the food has been taken 
out then it is put in a storage area and kept there until the trucks came to 
pick them up. The simple matter is as established by Mr. Woodward's 
affidavit there is not sufficient room in the existing building under cover 
to take care of these storage carts. So the only solution is to cover over 


the area already dedicated to storage. Now let us remember in this case 


it will in no way, shape or form extend a non-conforming use of this 


property as it exists now. It will not do it on a volume basis. This will 
not, it is very clear, increase the volume at the Hot Shoppe and will not 
on an area basis because this area is already used for storage. So the 
fact remains -- the simple fact remains with the facts given to the Board 
is that this structure is needed in order for Hot Shoppes to comply with 
the District of Columbia Health Department. The District Health official 
is here to deny or make any additional statements. 

Mr. Woodward's statement sets forth the statements made to him 
by the Health Department. 

CHAIRMAN SCRIVENER: I think we understand the case, Mr. 


Strickler. 


MR. STRICKLER: All right, sir. I -- 

CHAIRMAN SCRIVENER: This is about the third time that we've 
heard it now. 

MR. STRICKLER: It would seem that if you're going to put up 
a building and have to keep the things under cover it should be done ina 
reasonable manner and what is proposed by the plans nbs is a structure 


that will in every way conform to the existing structure. 


MR. CLOUSER: You can't add toa nonconforming use though. 


MR. STRICKLER: The laws says you can alter an existing struc- 


MR. CLOUSER: Are you about to make the point that there's a 
hardship here? 

MR. STRICKLER: That's just the point that I sige in my State- 
ment here. 

MR. CLOUSER: Then every place all over town when it gets too 
small is a hardship? 

* * * * * 
MR. CLOUSER: They said they have to have it under cover. 


They didn't say where? 
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AFFIDAVIT 


WASHINGTON ) 
)ss: #6866 
DISTRICT OF COLUMBIA) 

I, Clarence Woodward, being first duly sworn on oath do depose 
and say as follows: 

1. That Iam a District Manager of Hot Shoppes, Inc., and 
authorized to make this Affidavit. 

2. Hot Shoppes, Inc. is the lessee of premises located at 3250 
Pennsylvania Avenue, S.E., Washington, D.C., And operates the 
Mighty-Mo Restaurant and Drive-In located thereon. 

3. On March 3, 1959, Hot Shoppes, Inc. was granted building 
permit No. B-44532 authorizing the construction of said improvements. 

4. On July 9, 1959, Hot Shoppes, Inc. was issued a revised 
building permit on the basis of plans prepared on June 26, 1959. This 
revision included provision for the erection of a basket-weave fence 
enclosing two sides of an area used for storage. This structure ef- 
fectively concealed the storage area from the other properties in the 
area. The said plans and building permits are hereby incorporated 
herein by reference. 


5. Hot'Shoppes operation at this location began on October 27, 


6. The cost of the building and equipment was in excess of 
$200, 000. 00. 

7. For several years prior to actual ponetruction: Hot Shoppes, 
Inc. had a sign on the property indicating that it planned an operation at 
inis location. 


8. At the time the building permits were issued, and for years 


prior thereto, the Zoning Regulations permitted the operation of a drive- 


in in C-1 districts, the zoning classification of the appellant's property. 

9. While some persons residing in the 3200 block of O Sireet, 
S.E. have complained about certain aspects of the operation, each of 
the homes in this block were built after Hot Shoppes began operation 
there. | 

10. On July ll, 1961, nearly two years after this Hot Shoppes 
operation began, the Zoning Commission adopted an amendment to its 
Regulations that made drive-in restaurants in C-1 districts non-conforming 
uses. 

ll. The aforesaid amendment was proposed by the Fort Davis 
Citizens' Association, certain members of which have continuously opposed 
this Hot Shoppes operation since its opening. 

12. Although all interested persons including the Zoning Con- 
mission had knowledge that the proposed amendment was directed at this 


Hot Shoppes operation, no actual notice was given to Hot Shoppes and 
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and Hot Shoppes did not learn of the amendment until several months 
after its adoption. The notice of public hearing was defective because 
it did not include the boundaries of the territory to be affected by the 
amendment. 

13. On or about July 17, 1962, Mr. William H. Cary and Dr. 
Arthur Buddington, of the Health-Sanitation Department of the District 
of Columbia, after an inspection by the Department, directed Hot Shoppes 
to keep its commissary carts under cover. 

14. A commissary cart is an enclosed metal cabinet in which 
food supplies are transported from the Hot Shoppes commissary at 
1234 Upshur Street, N.W., to Hot Shoppes' various locations. When the 
food supplies have been delivered and either consumed or placed in 
storage, the carts and empty food containers are returned to the Com- 
missary. 

15. Since this operation began, the commissary carts, while 
awaiting return, have been stored in the fenced enclosure which was 
built for this purpose. 

16. There is not sufficient room in the existing building to store 
such commissary carts. 


17. All deliveries and pick-ups are restricted to the hours 


between 8:00 a.m. and 5:00 p.m. Hot Shoppes voluntarily adopted this 


restriction in order to cooperate with neighbors who had complained of 
deliveries and pick-ups during the night. 
18. In order to comply with the Health Department's directive, 


it is necessary that the existing structure be altered in accordance 


with the plot and building plans submitted to this Board at its hearing 


of July 18, 1962. 

19. The proposed alteration will not increase the volume of 
business. 

20. At the present time, the area to be oceupiad by the altered 
structure is enclosed on two sides by a roofless structure consisting 
of a high basket-weave type wooden fence as shown on the revised plans 
dated June 26, 1959 and approved by revised permit dated July 9, 1959. 

21. The proposed structure will be harmonious 'and will blend 
in with the existing building in every respect. 

22. The official transcript filed in these proceedings does not 
set forth any of the testimony I gave as a witness at the public hearing on 
July 18, 1962. 

23. In addition to the drive-in feature of its restaurant, Hot 
Shoppes also maintains restaurant facilities (table space and counter 
space) for those customers desiring to eat in the building. 


/s/ Clarence Woodward 
Clarence Woodward 


Subscribed and sworn to before me this 16th day of October, 


/s/ Vera W. G. Simpson 
Notary Public 


January 15, 1963 | 


Appeal No. 6866 
Frank C, Kimball, Secretary 
5161 River Road 
Washington 16, D. C. 
Dear Sir: 
The Board of Zoning Adjustment on November 20, 1962, after 
public hearing held November 14, 1962, denied the appeal of Harry 
and Fay H. Burka for a variance from the use provisions of the C-1 


District to permit erection of addition to restaurart at 3250 


Pennsylvania Avenue S, E., lot 802, square 5539, for the reasons 


contained in the Board's Order of that date, a copy of which is 


inclosed for your information, 
Yours very truly, ; 


BOARD OF ZONING ADJUSTMENT 


By: /s/W. E. Chase 
W. E, CHASE 
Administrative Officer 


Appeal No. 6866 PUBLIC HEARING--Nov. 20, 1962 

Upon motion duly made, seconded and carried with 
Mr. Koones not voting the following Order is entered: 

ORDERED: 

That the appeal of Harry and Fay H. Burka for a variance 
from the use provisions of the C-1 District to permit erection of 
addition to restaurant at 3250 Pa. Ave. S. E., lot 802, square 5539, 
be denied. 

As the result of an inspection of the property by the Board, 
and from the records and the evidence adduced at the hearing, the 
Board finds the following facts: 

(1) This isa "drive-in" restaurant, a use permitted as a 
matter-of-right in the C-1 Districts prior to July 11, 1961. Permit 
for such use was authorized prior to this date at which time regula- 
tions were amended prohibiting such operations in C-1 Districts. 


The use is therefore nonconforming. 


(2) The Hot Shoppes, Inc. has been directed by the Health 


Sanitation Department of the District of Columbia to keep its 
commissary carts under cover. A commissary cart is an enclosed 
metal cabinet in which food supplies are transported from the 


Hot Shoppes commissary to various Hot Shoppe outlets. After 


delivery the carts are placed in storage until they can be picked up 
and returned to the commissary. At the location under review 
these carts have been stored in a fenced enclosure built for this 
purpose. : 

(3) Section 7 of the zoning act (Act of June 20, 1938 - 
52 Stat. 797 as amended) provides that a ion wontoRiniue use may be 
continued provided no structural alterations except such as may be 
required by law and regulation, or no enlargement is made or no 
new building is erected. In this case the addition contemplated 
constitutes an enlargement. : 

(4) There was objection to the granting of this appeal 
registered at the public hearing. 


OPINION: 


We find nothing in this evidence which would justify a 


conclusion that this nonconforming use should be treated any 
differently than the many thousands of such uses existing elsewhere 
in the District of Columbia. The allegation of hardship predicated 
upon a contention that the addition was required by other law or 
regulation is not supported by the facts. The only conclusion 
reached by health inspectors is that the equipment complainted [sic] 


of has to be under cover and not that a new addition is required to 


contain it. Since it is obvious that the equipment can be placed 
somewhere inside the existing structure or perhaps other operational 
arrangements made, it is our conclusion that appellant has failed to 
sustain its burden of proof that a hardship within the meaning of the 
law does in fact exist. It is our conclusion also that the relief 


sought cannot be granted without substantial detriment to the public 


good and without substantially impairing the intent, purpose and 


integrity of the zone plan as embodied in the Zoning Regulations 


and map. 


“ROBERT. a ‘CLOUSER, 
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WILLIAM F.. MeRET OSH, 
ARTHUR P. DAVIS; 
WILLIAM: S: HARPS,” 
= naividually and-as Members of the 
District of Columbia Board, of Epon: ao 


“opeal 3 eee The United States District Court 
1e2 FOF ‘The District ‘Of Columbia.” bene 


STATEMENT OF QUESTIONS PRESENTED 
1. Where the zoning statute permits a nonconforming use of 
a business or a building to continue '' * * * provided e structural 
alteration, except such as may be required by law or peeuiatien, or 
no enlargement is made or no new building is erected, * * *" did 
not the court below err when it concluded that the erection of a building 
to accommodate in part the nonconforming use was rely a structural 


alteration permitted by the zoning statute ? 


2. Is the Board of Zoning Adjustment required to authorize 


a variance so as to permit the erection of a building to accommodate 
in part a nonconforming use where the restaurant requesting the 
variance failed to offer any substantial evidence that the erection of 


such building is required by law or regulation? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 18,920 


ROBERT O. CLOUSER, 
SAMUEL SCRIVENER, | 
WILLIAM F. McINTOSH, 
ARTHUR P. DAVIS, 
WILLIAM S. HARPS, 
Individually and as Members of the 
District of Columbia Board of Zoning Adjustment, 
Appellants, 
Vv. 


HOT SHOPPES, INC., 


Appellee. 
Appeal From The United States District Court 


For The District Of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from a final order of the United States 


District Court for the District of Columbia entered July 15, 1964, 
vacating an order of the District of Columbia Board of Zoning Adjust- 


ment and remanding the case to said Board for further proceedings 


consistent with the court's opinion. Notice of Appeal was filed on 
August 14, 1964. The jurisdiction of the District Court was invoked 
under D. C. Code, 1961, § § 11-305, 11-306 and 28 U. S. C. § 2201. 
This Court has jurisdiction under 28 U. S. C. § 1291. 


STATEMENT OF THE CASE 


Pursuant to building permits issued in 1959, appellee con- 
structed, on leased land located at 3250 Pennsylvania Avenue, South- 
east, Washington, D. C., a restaurant known as ''Mighty Mo, "' 
offering counter, table and drive-in service (J. A. 11, 16). The 
property contains 79 parking spaces, 50 of which are used in connection 
with the drive-in portion of appellee's business (Exhibits Nos. 2, 8), 
As appears from Exhibit No. 1, the interior of the restaurant contains 
8 booths and 18 counter stools. When, in 1969, the restaurant was 
constructed, District of Columbia Zoning Regulations permitted in 
C-1 districts, the zoning classification of appellee's property, the 
operation of a drive-in restaurant, but, on July 11, 1961, by amendment 
to the Zoning Regulations, drive-in" restaurants were prohibited in 
C-1 districts and all such restaurants acquired the status of non- 


conforming uses (J, A. 11, 16, 17). 


Located on the outer portion of appellee's property, adjacent 
to the main building, is a storage area, enclosed on es Sides by a 
pasket-weave wooden fence. This area is utilized by appellee for the 
storage of commissary carts, which are enclosed metal cabinets used 
to transport food supplies from the Hot Shoppes commissary to various 
Hot Shoppes outlets (J. A. 19; Exhibits Nos. 4, 5, 6).. 

On July 17, 1962, following an inspection of the restaurant by 
officials of the District of Columbia Health Department, appellee was 
directed to store its commissary carts under cover (J. A. 19, 50). 
Appellee thereupon sought, but was denied, a permit to construct in 
the storage area mentioned above, a building to house the commissary 
carts architecturally the same as the main restaurant building 
(J. A. 19, 20; Exhibits Nos. 3-A, 3-B). , 

Appellee thereupon appealed to the Board of Zoning Adjustment 
for a variance from the strict application of the use provisions pertaining 
toa C-1 district ' * * * in order to erect a small utility building 


adjacent to our restaurant at this location, as required by the Health 


Department."" The appeal was heard by the Board on July 18, 1962 


and on November 14, 1962 (J. A. 40-43). Submitted to the Board cn 
this latter date was an affidavit executed by one of appellee's district 


managers, in which it was asserted, inter alia, that: 


"13. Onor about fuly P1, 7882, 
Mr. William H. Cary asa bi. Arthar 
Buddington, of the Health-Sanitation 
Department of the District of Columbia, 
after an inspection by the Department, 
directed Hot Shoppes to keep its com- 
missary carts under cover. 


* * 


' 16. There is not sufficient room 
in the existing building to store such 
commissary carts." (J. A. 50.) 


No evidence was introduced at the hearing to substantiate paragraph 
16 of the affidavit. 

On November 20, 1962, the Board denied appellee's application 
for a variance and entered its findings and opinion, stating as follows: 


"ORDERED: 


* 


" As the result cf an inspection of the 
property by the Board, and from the 
records and the evijence adduced at the 
hearing, the Board finds the following 
facts: 


"(1) This isa 'drive-in' restaurant, 
a use permitted as a matter-of-right 
the C-1 Districts prior to July 11, 1961. 
Permit for such use was authorized prior 
to this date at which time regulations were 
amended prohibiting such operations in 
C-1 Districts. The uSe is therefore 
nonconforming. 


'' (2) The Hot Shoppes, Inc. has been 
directed by the Health Sanitation Depart- 
ment of the District of Columbia to keep 
its commissary carts under cover. A 
commissary cart is an enclosed metal | 
cabinet in which food supplies are trans- 
ported from the Hot Shoppes commissary 
to various Hot Shoppe outlets. After 
delivery the carts are placed in storage 
until they can be picked up and returned 
to the commissary. At the location under 
review these carts have been stored ina 
fenced enclosure built for this purpose. 


(3) Section 7 of the zoning act (Act 
of June 20, 1938 - 52 Stat. 797 as 
amended) provides that a nonconforming 
use may be continued provided no struc- 
tural alterations except such as may be 
required by law and regulation, or no 
enlargement is made or no new building 
is erected. In this case the 
addition contemplated constitutes an 
enlargement. 


" (4) There was objection to the 
granting of this appeal registered at the 
public hearing. 


"OPINION: 


'"* * * The allegation of hardship 
predicated upon a contention that the 
addition was required by other law or | 
regulation is not supported by the facts. 
The only conclusion reached by health | 
inspectors is that the equipment complained 
of has to be under cover and not that a new 
addition is required to contain it. Since 
it is obvious that the equipment can be : 
placed somewhere inside the existing | 


structure or perhaps other operational 
arrangements made, it is our conclusion 
that appellant has failed to sustain its 
burden of proof that a hardship within 
the meaning of the law does in fact 
exist. ** *'" (J. A. 54-56.) 

Thereafter, appellees filed in the court below a complaint for 
declaratory judgment and injunctive relief seeking to vacate the Board's 
order (J. A. 3). Appellants answered the complaint and, following 
certain pretrial stipulations, the case came on for hearing before the 
court (J.A. 8, 13). 


After hearing the arguments of counsel, the court below vacated 


the order of the Board of Zoning Adjustment and remanded the case for 


further proceedings consistent with the court's written opinion in which 
Pp g p 


it was concluded that (J. A. 31): 


"The Board's order must therefore 
be vacated, for three reasons: First, 
because there is no substantial evidence 
to support the Board's finding that the 
proposed structure would be an ‘enlarge- 
ment;' second, because the Board did 
not set forth the facts about Space inside 
the restaurant which the Board discovered 
as a result of its inspection of the premises 
and which would be central to the issue of 
whether the proposed structure is required;' 
and third, because plaintiff did not have 
the opportunity required both by the Zoning 
Regulations and the Constitution to refute 
any such facts before the Board reached 
its decision." 


The court then observed that elthoush appellee reqoested a 


variance " * * * under D. C. Code § 5-420 (3) which vests in the 


Board broad discretion 'to celieve * * * ditficuities or hardship, * * *'" 


appellee '' * * * should have preceeded in the alternative, invoking not 

"hardship' but a clear statutory right to erect the proposed structure 

under D. C. Code § 5-420 (1), * * * "" since appellee's primary claim 

was '* * *that the inspector of buildings, to whom * * * [appellee] 

was required to apply for a building permit, D. C. Code § 5-422, 

erroneously denied such permit as a matter of law.* * *"" (J. A. 33-36.) 
The court then "instructed" the Board that (J. A. 38, 39): 


"'* * * (T]f it finds as a fact that there 
is not room inside the restaurant to store 
the comissary [sic] carts, plaintiff is 
entitled to the building permit as a matter 
of law since the proposed Structural 
alteration would thereby be ‘required! ° 
by the order of the Health Department 
within the meaning of D. C. Code § 5-419. 
If, however, the Board finds that there is 
room inside the restaurant to store the 
commissary carts, the Board may then 
consider plaintiff's application as a 
request for a variance under subsection 
(3) of D. C. Code § 5-420, which would: 
then require the Board to determine 
whether plaintiff has established any 
‘difficulties or hardship’ which would, . 
consistently with the integrity of the 
zoning plan and the public good, support 


the issuance of a variance to permit the 
building of the proposed structural 
alteration."" [Footnote omitted. ] 


This appeal followed. 


STATUTES INVOLVED 


District of Columbia Code, 1961 Edition: 


"§ 5-419. Use of existing buildings-- 
Restrictions--Discretion of Zoning 
Commission-- Extension of use. 


"The lawful use of a building or 
premises as existing and lawful at the 
time of the original adoption of any 
regulation heretofore adopted under the 
authority of section 5-412, or, in the 
case of any regulation adopted after 
June 20, 1938, under sections 5-413 to 
5-428, at the time of such adoption, may 
be continued although such use does not 
conform with the provisions of such 
regulation, provided no structural altera- 
tion except such as may be required by 
law or regulation, or no enlargement is 
made or no new building is erected. 

The Zoning Commission may in its 
discretion provide, upon such terms and 
conditions as may be set forth in the 
regulations, for the extension of any such 
nonconforming use throughout the building 
and for the substitution of nonconforming 
used. (June 20, 1938, 52 Stat. 798, 

ch. 534, § 7.)" 


"§ 5-420. Board cf Zoning Adjustment-- 
Creation, me mbership--Tenure-- 
Regulations to govern So are, 
and procedure --Appeal--Procedure 


powers -- * * *, 


* * 


"Upon appeals the Board of Adjustment 
shall have the following powers: 


" (1) To hear and decide appeals where 
it is alleged by the appellant that there is 
error in any order, requirement, decision, 
determination, or refusal made by the | 
inspector of buildings or the Commissioners 
of the District of Columbia or any other 
administrative officer or body in the carrying 
out or enforcement of any regulation adopted 
pursuant to sections 5-413 to 5-428. 


"(2) To hear and decide, in accordance 
with the provisions of the regulations | 
adopted by the Zoning Commission, requests 
for special exceptions or map interpretations 
or for decisions upon other special questions 
upon which such board is requiredor 
authorized by the regulations to pass. 


(3) Where, by reason of exceptional 
narrowness, shallowness, or shape of a: 
specific piece of property at the time of 
the original adoption of the regulations or 
by reason of exceptional topographical 
conditions or other extraordinary or 
exceptional situation or condition of a 
specific piece of property, the strict 
application of any regulation adopted 
under sections 5-413 to 5-428 would 
result in peculiar and exceptional prac- 
tical difficulties to or exceptional and 


undue hardship upon the owner of such 
property, to authorize, upon an appeal 
relating to such property, a variance 
from such strict application so as to 
relieve such difficulties or hardship, 
provided such relief can be granted 
without substantial detriment to the 
public good and without substantially 
impairing the intent, purpose, and 
integrity of the zone plan as embodied 
in the zoning regulations and map." 


* * * 


REGULATIONS INVOLV ED 


Zoning Regulations of the District of Columbia: 


"Section 1202--Definitions 


* * * 


"Alterations, structural: any change 
in the permanent physical members of 
a building or other structure, such as 
bearing walls or partitions, columns, 
joists, rafters, beams, or girders. 


* * * 


"Building: a structure having a roof 
supported by columns or walls for the 
shelter, support or enclosure of persons, 
animals, or chattel. * * * 


* * 


"Structure: anything constructed, 
including a building, the use of which 
requires permanent location on the 
ground, or anything attached to some- 
thing having a permanent location on 
the ground and including, among other | 
things, radio or television towers, 
reviewing stands, platforms, flag 
poles, tanks, bins, gas holders, 
chimneys, bridges, and retaining walls, 
The term structure shall not include 
mechanical equipment, but shall include 
the supports for such equipment." 


* * * 


"Section 8203--Appeals--Procedure | 
and Notice. 


* * * 


"8203.8 In all cases before the Board 
the burden of proof shall rest with the | 
appellant or applicant. If no evidence is 
presented in opposition to his case he shall 
not be relieved of this responsibility." 


SUMMARY OF THE ARGUMENT 


The Board of Zoning Adjustment is without jurisdiction to 


grant a variance so as to permit the erection of a building to accom- 
modate, even in part, a nonconforming use. The court below, 
therefore, clearly erred when it ruled that the proposed building 


would be a mere Structural! alteration permitted by the zoning statute. 


Assuming, arguendo, that the appellee's proposed building 
constitutes a "structural alteration'"' under any theory, the admin- 
istrative record is totally devoid of substantial evidence that the 


erection of such building is 'trequired by law or regulation." 


ARGUMENT 


I 
Because the Board of Zoning Adjustment 


lacked juriSdiction to authorize the 
construction of a building to accom- 
modate a nonconforming use, the court 
below erred when it ruled that the con- 


struction of such a building was a 
structural alteration permitted by the 
zoning regulations. 


The jurisdiction of appellants to grant a variance from the 
strict application of the Zoning Regulations, so as to permit the 
structural alteration of a nonconforming use, is controlled by D. C. 
Code, 1961, § 5-419, which provides that: 

"* * *no structural alteration, except 
such as may be required by law or regu- 


lation, or no enlargement * * * [shall be] 
made or no new building * * * [shall be] 


erected. * * *" [Emphasis supplied. ] 


Notwithstanding this clear sitatutory language, however, the 


court below concluded that the erection of a building! in an area 
presently enclosed on two sides by a wooden fence, anuid be justifiably 
authorized by appellants on the theory that nothing more than a 
"structural alteration” would be involved. It is the spsesn of 
appellants that in thus concluding, the court plainly misconstrued the 
provisions of § 5-419, supra, and, hence, appellants’ statutory juris- 
diction. : 

In Cole v. City of Battle Creek, 298 Mich. 98, 298 N. W. 466, 
the court was called upon to construe an ordinance which provided: 


''*The lawful use of a building existin2 
at the time of the adoption of this ordinance 
may be continued, although such use does 
not conform to the provisions hereof, and 
such use may be extended throughout the 
building provided no structural alterations 
are made therein, except those required 
by law or ordinance or such as may be | 
required for safety, or such as may be | 
necessary to secure or insure the continued 
advantageous use of the building during its 
natural life * * *.''"' (p. 467) 


ee 


1 The word "building'’’ as defined in section 1202 of the 
Zoning Regulations clearly embraces appellee's proposed edifice 
which calls for a “roof and four "walls" and is coneededly desired 
for the storage of ''chattel."' 


The definition of "structural alteration" as contained in the Battle 


Creek ordinance is substantially similar to that contained in the 


District of Columbia Zoning Regulations.2 The Court, in that case, 


graphically pointed out the distinction between the structural alteration 


of an existing building and the erection of a new one, and concluded 


that the erection of proposed additions to appellant's nonconforming 


greenhouse building would not constitute permitted structural alter- 


ations within the meaning of the ordinance, stating as follows 


(298 N. W. 468): 


2 


"Paragraph 2 of section 7 permits the 
continuation of the nonconforming use of 
an existing building and the extension 
thereof throughout the building, ‘provided 
no structural alterations are made therein,' 


etc. The language of this paragraph 
in the light of the definition and other 
language of the ordinance, requires the 


conclusion t the structural alterations 


ermitted are limited to those made in 
existing buildings. There is no language 
in this paragra' which ermits the 


erection Of new nonconforming buildings 


or additions to existing nonconforming 


buil ngs. 


See Section 1202, Definitions, supra, p. 10. 


———_! 


* * * 


"As used in this ordinance, the word 
‘alteration’ means a change in that which 
already exists, for it is impossible to alter 
that which does not exist. If plaintiff 
merely wanted to install a new front on: 
an exiSting building, such as was done in 
Payne v. City of Grosse Pointe, 279 Mich. 
554, O71 N. W. 826, that might be a permis- 
Sible alteration. but the erection of two 
new additions is not a Structural alteration 
Of an existing building. The test applied 
by the trial judge, i. e., comparison of 
square feet, would permit an almost 
indefinite continuance of a nonconforming 
use by periodic rebuilding, such as the 
tearing down of old structures and building 
of new ones provided slightly less floor’ 
space was included in the rebuilt structure." 
[Emphasis supplied. ] 


In David v. Board of Appeals of Reading, 333 Mass. 657, 


132 N. E. 2d 386, a zoning board permitted the removal of certain 
structures on property owned and occupied in connection with a non- 
conforming use, and the erection in their place of a new building. 
On appeal, justification for the board's action was sought in a zoning 
bylaw which provided: 
"** #11. Any building, part of a - 

building or premises which at the time . 

this by-law takes effect, is being put 

to a non-conforming use may be; 


***b, Altered or extended for that 
use only upon a permit by the Board 


of Appeal, or as ovdeved by the Buildin 
Inspector to make soci building ox 
premises safe.'" (p. 388) 


Concluding that the erection of the new building was not authorized 
by this provision, the Court said (132 N. E. 2d 389): 


"Although the by-law refers to the 
alteration or extension of a nonconforming 
use, the landowner argues that the recon- 
struction that was permitted was an alter- 
ation or extension within the terms of the 
by-law. Wedonotagree. The term re- 
construction does not appear in the by-law. 
* * * The term alteration * * * can in 
the present circumstances therefore 
apply only to existing structure. But 
no alteration to any building or part _ 


Of a building was involved. What the 
landowner Sought was the erection of 
a new building in place of the old 
buildings to be devoted to the non- 


conforming use." mphasis Supplied. ] 


See also Dienelt v. Monterey County, 113 Cal. App. 2d 925; 
and see French v. Incorporated Village of North Haven, 1A. D. 2d 
788, 148 N. Y. S. 2d 151, where, as here, "the ordinance affirmatively 
provid[ed] that no building should be erected * * *."' 

It is, of course, axiomatic that in matters pertaining to zoning, 
as in all other statutory matters, each case must stand or fall upon 
the particular provisions of the statute involved. It is a well settled 


rule of statutory construction, however, that in all statutes each word 


must be given significance and meaning, whenever possible. See 
Washington Market Co. v. Hoffman, 101 U. S. 112, 115, 25 L. Ed. 782. 
It is likewise well settled that specific provisions in a statute prevail 
over general ones. See Ginsberg & Sons v. Popkin, 285 U. S. 204, 
52S. Ct. 322, 76 L. Ed. 704. When these rules are applied in the 
instant case, it becomes abundantly clear that when Congress chose 
to distinguish between a "structural alteration" and the erection of 
a “building specifically precluding the latter without qualification, 
Congress did not intend to make a distinction without a difference. 

It is no answer to say that appellee's proposed building will 


not encompass an area which exceeds the physical dimensions of its 


existing storage site. Thus, in Weber v. Pieretti, 72 N. J. Super. 


184, 178 A. 2d 92, the Court said (178 A. 2d 101): 


" * * * Defendants urge this addition © 
was originally designed to park trucks 
and to carry on the same activity which 
was formerly conducted in the precise 
former open area and does not con- 
stitute an extension of a nonconforming 
use. * * * The construction of a 
building to house an outdoor noncon- 
forming use constitutes an enlargement 
of such use, * * *" 


To like effect are Cole v. City of Battle Creek, Supra, and Board of 


Zoning Adjustment v. Boykin, 265 Ala. 504, 92 So. 2d 906. 


Clearly, therefore, by orde vine appellants to treat the erection 
of appellee's proposed storage "building" as nothing more thana 
"Structural alteration, '' the court below was ordering appellants to 
disregard the plain mandate of § 5-419, supra, and thereby exceed 


their statutory jurisdiction. 


If 


Under no theory was the vacation of the 
order of the Board of Zoning Adjust- 


ment legally correct. 


Another reason why the erection of the proposed building can- 
not be justified.as a "structural a.teration"’ within the purview of 
D. C. Code, 1961, § 5-419, is that appellee completely failed to 
demonstrate that such building was "required by law or regulation." 
That appellee, as the applicant anid moving party, had the burden of 
proving by substantial evidence such a requirement is clear from 
Section 3203.8 of the Zoning Regulations, which provides that "'In 
all cases before the Board the burden of proof shall rest with appellant 
or applicant. If no evidence is presented in opposition to his case he 
shall not be relieved of this responsibility."' See in this connection 


Philadelphia Co. v. Securities and Exchange Commission, 84 U. S. 


19 


App. D. C. 73, 175 F. 2d 808 and2 Am. Jur. 2d, Administrative 


Law, § 391, p. 197, as to burden of proof generally in administrative 
proceedings. | 

In order to satisfactorily discharge the burden imposed upon 
appellee, it was essential that it establish that the existing structure 
contained insufficient Space in which to store the Sonn iaeaay carts 
required to be kept under cover by the Department of Public Health, 
or that they could not be dispensed with or kept elsewhere. Appellants' 
finding on this issue was held by the court below to be legally objec- 
tionable on the theory that it constituted "nothing except * * * [a] 
bare conclusion" (See Opinion, p. 11; J. A. 27). It is interesting 
to note, however, that the only evidence on this vital issue adduced by 
appellee at the hearing was an averment in an affidavit, conclusory in 
nature, to the effect that "[t]here is not sufficient room in the existing 
building to store such commissary carts.'' Whatever legal efficacy 
this naked conclusion may possess ina pleading, itis of no probative 
value as evidence. See and compare Economan vy. Barry-Pate 
Motor Co., 55 App. D.C. 143, 3 F. 2d 84; Mitchell “i City Ice Co., 
273 F. 24560 (5th Cir.); Priest v. Poleshuck, 15 N. fe 557, 105A. 
2d 541. At no point in the administrative peedesdines did appellee 


attempt to adduce concrete facts in support of the assertion contained 


in its affidavit, or attempt to specifically demonstrate why, to accord 
with the directive of the Department of Public Health, its interior 
space facilities would be insufficient to accommodate the commissary 
carts or why they couldn't be eliminated or kept elsewhere. Appellee 
therefore failed to discharge its burden of proof and, accordingly, 
there was totally lacking in the adrainistrative record evidence of a 
probative nature upon which appellants could predicate a finding in 
appellee's behalf. Since, for this reason alone, the entry of summary 
judgment in appellants' behalf was compelled as a matter of law, it 
follows that any supplemental view made by appellants cannot vitiate 
the legal sufficiency of their order. See Helvering v. Gowran, 

302 U. S. 238, 245, 58S. Ct. 154, 82 L. Ed. 224. 

Moreover, by instructing appellants to treat appellee's case, 
upon remand, primarily as an appeal from the denial of a building 
vermit? and alternatively as a request for a variance, the court below 
once more, in effect, instructed appellants to grant relief in excess of 


their statutory jurisdiction. In this connection, the court was of the 


3 Appellee did not proceed on this theory when it made 
application for a variance on July 29, 1962. In addition, the 
administrative record does not disclose that appellee advised the 
Board that it was denied a building permit. 


belief that even if appellants should determine that the proposed 
"structural alteration" is not "required by law or regulation” within 
the purview of § 5-419, D. C. Code, 1961, appellants could nonetheless 


authorize such an “alteration” pursuant to § 5-420 (3) D. C. Code, 
1961, by granting a variance. Clearly, however, § 5-419, supra, 

in effect precludes appellants from authorizing, on ae theory, a 
"structural alteration" not "required by law or aviation " and 

§ 5-420 (3) authorized appellants to grant a variance only, from 

"the strict application of any regulation" [emphasis supplied] 
promulgated pursuant to D. C. Code, Sections 5-413 to 5-428 and, 
therefore, not from the application of the statute, itself. Accordingly, 


contrary to the holding of the court below, appellants lack statutory 


jurisdiction to permit a "structural alteration" of a predominately 


nonconforming use when such alteration is not ''required by law 


or regulation." 


CONC LUSION 


Upon the foregoing, it is respectfully submitted that the action 
of the court below in vacating the order of the Board of Zoning Adjust- 
ment was arbitrary, capricious andclearly erroneous. Accordingly, 
its judgment should be reversed with instructions to enter summary 


judgment in appellants' behalf. 
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STATEMENT OF QUESTIONS PRESENTED 
In the opinion of the appellee the questions are: 


1. Whether the Zoning Act, as interpreted by the appel- 
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without due process of law? 


2. Whether the court below erred when it found that ap- 
pellee was proposing a ‘‘structural alteration’’? 


3. Whether the Board of Zoning Adjustment has juris- 
diction to grant the relief ordered by the lower court’s 
remand? 
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Appeal From the United States District Court for the 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In 1959, appellee was issued building permits which au- 
thorized it to construct a restaurant with drive-in facilities 
at 3250 Pennsylvania Avenue, Southeast, a C-1 District 
under the Zoning Regulations (J.A. 48). The approved 
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plans called for a restaurant building with the usual table, 
counter, and service facilities. Provision was also made for 
drive-in facilities for those customers who desired curb 
service. The restaurant was completed in October 1959 at 
a cost for building and equipment in excess of $200,000 
(J.A. 49). 


This case revolves around the storage area adjacent to 
the restaurant building where appellee, since the beginning 
of its operation, has stored its commissary carts." The 
approved plans provided for the enclosure of this area, 
which measures fifteen feet six inches by twelve feet, with 
a structure—a wooden weave fence—enclosing two sides 
of the area. A third side was effectively concealed from 
public view by a side wall of the restaurant building.? This 
area was designed for and has been used to store appellee’s 
commissary carts ever since the restaurant opened for 
business in October, 1959 (J.A. 49-50, 55). 


At the time the buliding permits were issued and for 
years prior thereto the Zoning Regulations permitted the 
operation of drive-in restaurants in C-1 Districts, the 
zoning classification of appellee’s property.* However, on 
July 11, 1961, nearly two years after appellee opened its 
restaurant, the Zoning Commission adopted an amendment 
to the Zoning Regulations which made drive-in restaurants 
in C-1 Districts nonconforming (J.A. 49, 54).4 This 
amendment did not alter the status as conforming struc- 
tures of either appellee’s restaurant building or the 
storage and parking areas used in conjunction therewith. 


1A commissary cart, as pictured in BZA Exhibit No. 4, is a large metal 
cabinet in which food is transported from appellee’s central commissary to 
its restaurants throughout the arca (Folder, Exh. No. 5). 


2 The record contains several pictures of this urea (Folder, Exh. Nos. 4-11). 
3 Zoning Regulations, Section 5101.33(q). 


4In connection with appellant’s jurisdictional arguments, it should be noted 
that this change in status resulted from an administrative regulation, not 
from the Zoning Act itself. 
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The next step in appellee’s predicament occurred on or 
about July 17, 1962 when the District of Columbia Health 
and Sanitation Department, after an earlier inspection of 
the restaurant, directed appellee to keep its commissary 
aa een Oa 50, 54). his, of course, could 
‘Hot be accomplished in the uncovered area which had been 
designed for and which actually had been used for storing 
commissary carts during the some three years of operation. 


Appellee, in order to comply with the Health Depart- 
ment’s directive, prepared plans which would change the 
present fenced-in structure to a structure completely en- 
closed with four walls and a roof (J.A. 51; Folder, Exh. 
Nos. 3(a) and 3(b)). These plans show that the proposed 
structure will exactly match the architectural design and 
appearance of the existing restaurant building down to the 
last detail, including the exterior finish and color scheme. 
The plans also show, and the lower court found, that the 
floor area of the proposed structure—which is described as 
a utility room on the plans—will actually be less than is 


presently available within the fenced area (Folder, Exh. 
Nos. 2, 3(a) and 3(b)). 


Appellee then sought a building permit and was turned 
down on the ground that the proposed structure provided 
for the extension of a nonconforming use and was contrary 
to the Zoning Act and Regulations (J.A. 20). 


Appellee appealed to the Board of Zoning Adjustment® 
under Title 5 D.C. Code, Section 420 for authority, ‘‘as 
required by the Health Department’’, to construct the 
utility room shown on the plans (J.A. 41). On Novem- 
ber 20, 1962, after two brief hearings, the Board, with one 
member not voting, issued an order denying the appeal 
(J.A. 54-56) and appellee was notified of this action on 
January 15, 1963 (J.A. 53). 


8 Hereinafter referred to as the ‘‘Board’’ or ‘‘appellant’’. 
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The order of the Board made five basic findings of fact, 
as follows: First, that under the new zoning Regulations, 
the drive-in facilities of the restaurant constitute a non- 
conforming use; Second, that the restaurant has been 
directed by the Health and Sanitation Department to keep 
its commissary carts under cover; Third, that the com- 
missary carts ‘‘have been stored in a fenced enclosure 
built for this purpose;’’ Fourth, that the Zoning Act pro- 
vides that a nonconforming use may be continued provided 
no structural alterations are made except such as may be 
required by law and regulation, or no enlargement is made 
or no new building is erected, and that ‘‘In this case the 
addition contemplated constitutes an enlargement’’; Fifth, 
that there was objection to the granting of the appeal 
registered at the public hearing.® 


The order stated that the above findings of fact were 
made ‘‘As the result of an inspection of the property by 
the Board, and from the records and the evidence adduced 
at the hearing * * *.’’? Prior to this order appellee was 
not aware of the inspection and it was neither advised of 
nor given an opportunity to rebut or explain such facts 
as emerged from the Board’s inspection. 


The order then set forth the Board’s ‘‘opinion’’: 


“We find nothing in this evidence which would 
justify a conclusion that this nonconforming use 
should be treated any differently than the many thou- 
sands of such uses existing elsewhere in the District 
of Columbia. The allegation of hardship predicated 
upon a contention that the addition was required by 
other law or regulation is not supported by the facts. 
The only conclusion reached by health inspectors is 
that the equipment complainted [sic] of has to be 


6 Such objections were made by persons residing in the vicinity (J.A. 37). 
The lower court held such objections were immaterial to the initial issue 
before the Board upon remand (J.A. 37). This was clearly correct. 
A. L. Carrithers ¢ Son v. City of Louisville, 250 Ky. 462, 63 S.W. 2d 493, 
495 (1933) and In Re Pierce’s Appeal, 384 Pa, 100, 119 A. 2d 506, 509 
(1956). 
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under cover and not that a new addition is required to 
contain it. Since it is obvious that the equipment can 
be placed somewhere inside the existing structure or 
perhaps other operational arrangements made, it is 
our conclusion that appellant has failed to sustain its 
burden of proof that a hardship within the meaning of 
the law does in fact exist. It is our conclusion also 
that the relief sought cannot be granted without sub- 
stantialy impairing the intent, purpose and integrity of 
the zone plan as embodied in the Zoning Regulations 
and map.’’ 


The evidenceat-the hearing showed, inter alia, that 
there was not sufficient room in the restaurant building to 
store the commissary carts and that compliance with the 
Health Department’s directive would require that the exist- 
ing structure be altered in accordance with the plans sub- 
mitted (J.A.50-51). It was also shown that the proposed 
alteration would not increase either the volume of ap- 
pellee’s business nor the area devoted to such business 
(J.A. 51). No contrary evidence was offered. 


Both the existing building and the proposed structure 
fully conform to the Zoning Regulations for C-1 Districts 
where restaurants, ice delivery stations, barber shops, 
hotels, drug stores, launderies, liquor stores, play grounds, 
swimming pools, greenhouses, and nurseries are included 
among the innumerable retail, service, and other establish- 
ments permitted as a matter of right (Zoning Regulations, 
Sections 3105, 4101, and 5101). 


The hearing records do not contain any evidence that 
the proposed structure would do violence to the zoning 
laws and regulations or result in substantial detriment to 
the public good. To the contrary, it is obvious that the 
proposed structure is as acceptable from a zoning stand- 
point as any of the buildings required to serve the uses 
listed in the preceding paragraph. 


Following the Board’s order, appellee brought suit in 
the lower court seeking a declaratory judgment and in- 
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junetive relief (J.A. 3-7). After full hearing, the Court 
issued its memorandum opinion on July 15, 1964. This 
decision is thorough in its treatment, objective in its eval- 
uation and unchallengeable in its conclusion. The lower 
court put the nub of its decision in these words: 


‘<The Board’s order must therefore be vacated, for 
three reasons: First, because there is no substantial 
evidence to support the Board’s finding that the pro- 
posed structure would be an ‘enlargement’; second, 
because the Board did not set forth the facts about 
space inside the restaurant which the Board dis- 
covered as a result of its inspection of the premises 
and which would be central to the issue of whether 
the proposed structure is ‘required’; and third, be- 
cause plaintiff did not have the opportunity required 
by both the Zoning Regulations and the Constitution 
to refute any such facts before the Board reached its 
decision.’’ (J.A. 31) 


The Court held that the Board’s erucial finding that the 


proposed structure constituted ‘‘an enlargement”’ was er- 
roneous, arbitrary, and capricious because—‘‘all of the 
evidence is to the contrary”’ (J.A. 25). 


The Court found that ‘‘the proposed structure is a 
‘structural alteration’ which under the Zoning Act, is per- 
mitted if it is ‘required by law or regulation’.’’ (J.A. 25- 
26). The Court then discussed whether the alteration 
was ‘required by law or regulation’’ and concluded that 
the case should be remanded to the Board for the purpose 
of making a factual determination on the record as to 
whether there is sufficient space inside the existing restau- 
rant building to store the commissary carts (J.A. 26-32, 
38). 

It was also held that the Board’s procedures violated 


the Zoning Regulations and due process of law in that 
the Board’s order recited that it reached the conclusion 


7 Nowhere in its brief does the Board attempt to support its finding that 
the proposed structure is ‘‘an enlargement’’. 
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that there was space inside the existing building for the 
storage of the commissary carts ‘‘as the result of an in- 
spection of the property by the Board .. .’’ without setting 
forth facts to support its conclusion and without advising 
appellee of its inspection or affording it the right and 
opportunity to refute the results of such inspection (J.A. 
29). 


Finally, the Court pointed out that not only did appellee 
have the right to proceed under Title 5 D.C. Code, Section 
420(3) to seck a variance but that it had ‘‘a clear statutory 
right to erect the proposed structure under Title 5 D.C. 
Code, Section 420(1), which gives the Board the power: 


“(1) To hear and decide appeals where it is alleged 
by the appellant that there is error in any order, 
requirement, decision, determination, or refusal made 
by the inspector of buildings or the Commissioner of 

~ the District of Columbia or any other administrative 
officer or body in the carrying out or enforcement of 
any regulation adopted pursuant to section 5-413 to 
5-428. D.C. Code Section 5-420(1).’’ 


The Court said that appellee’s ‘‘primary claim is that 
the inspector of buildings to whom plaintiff was required 
to apply for a building permit, D.C. Code Section 5-422, 
erroneously denied such permit as a matter of law.’’ (J.A. 
35-36). For this reason, the Court instructed the Board 
in its further proceedings ‘‘to consider plaintiff’s request, 
first under its appellate jurisdiction to determine ‘‘errors’’, 
and only if it then becomes necessary, under its original 
jurisdiction to grant or deny variances (J.A. 38-39). The 
instruction on remand is: 


‘“‘The Board is therefore instructed that if it finds 
as a fact that there is not room inside the restaurant to 
store the comissary (sic) carts, plaintiff is entitled to 
the building permit as a matter of law since the 
proposed structual alteration would-thereby be ‘re- 
quired’ by the order of the Health Department within 
the meaning of D.C. Code Section 5-419. If, however, 


/ 
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the Board finds that there is room inside the restaurant 
to store the commissary carts, the Board may then 
consider plaintiff’s application as a request for a 
variance under subsection (3) of D.C. Code § 5-420 
which would then require the Board to determine 
whether plaintiff has established any ‘difficulties or 
hardship’ which would, consistently with the integrity 
of the zoning plan and the public good, support the 
issuance of a variance to permit the building of the 
proposed structural alteration.”’ (J.A. 38-39; Footnote 
omitted) 


STATUTES AND REGULATIONS INVOLVED 


The pertinent provisions of the United States Constitu- 
tion, the Zoning Act of June 20, 1938, 52 Stat. 798, Ch. 534, 
as amended, 5 D.C. Code, 1961 Edition, and the relevant 
administrative regulations are set forth in the appendix to 
this brief. 


SUMMARY OF ARGUMENT 


Appellee is seeking a building permit authorizing it to 
enclose an unroofed but partially enclosed area which was 
designed, built, and used for the storage of commissary 
carts at the time of and prior to the adoption of zoning 
regulations which, in 1961, made the use of appellee’s prop- 
erty nonconforming. In 1962, the Health Department di- 
rected appellee to store its carts under cover. This can 
only be accomplished by completely enclosing the said 
storage area in accordance with the plans submitted for 
approval. 


Appellee has a vested rigkt in the continuation of the 
use of its property which is guaranteed against infringe- 
ment by other laws or regulations. 


The Zoning Act, if interpreted as urged by the appel- 
lants, would unconstitutionally deprive appellee of its prop- 
erty without due process of law in that the denial of relief 
in the circumstances of this case would have no substantial 
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relation to the public health, morals, safety, or general 
welfare. 


The order of the lower court, which remanded the case 
to the Board of Zoning Adjustment with instructions that 
the Board (a) grant appellee the right to erect the proposed 
structure if the evidence on remand shows that there is not 
room inside the restaurant to store the commissary carts 
or (b) consider appellee’s application as a request for a 
variance if it finds there is room for the carts inside the 
restaurant, was a proper application of the law to the facts 
of this case. 


Finally, the lower court’s conclusion that appellee’s 
plans call for a ‘‘structural alteration’’ is a proper con- 
struction of the Zoning Act and it gives full effect to the 
policies of Congress as well as the Constitution of the 
United States. 


ARGUMENT 


The Board’s position on this appeal is that it is without 
jurisdiction to grant relief because (1) Title 5 D.C. Code, 
Section 419, prohibits the erection of a new building to 
accommodate, even in part, a nonconforming use; (2) its 
authority to grant variances is limited to variances from the 
strict application of any regulation and it has no authority 
to vary the terms of the Act; and (3) appellee never proved 
that the proposed structure was required by law or regula- 
tion and, therefore, the proposed structure cannot be justi- 
fied as a structural alteration under Section 419. 


Appellee will not only show that each of these contentions 
is without merit but it will also show that the Board has 
specific authority to comply with the lower Court’s order 
and further, that the United States Constitution compels 
the grant of the relief requested. 
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TI 
DUE PROCESS REQUIRES THAT APPELLEE'S APPLICATION 
BE GRANTED 

If the Zoning Act is as sharply restricted as the Board 
contends, then the simple fact is that the Act, as applied 
to the facts of this case, is unconstitutional in that it un- 
lawfully deprives appellee of its property without due 
process of law. 


In the landmark case of Nectow v. Cambridge, 277 U.S. 
185 (1928), the Supreme Court, after stating that zoning 
orders must be set aside if they have ‘‘no foundation in 
reason”’ held: 


‘“‘The governmental power to interfere by zoning 
regulations with the general rights of the land owner by 
restricting the character of his use, is not unlimited, 
and other questions aside, such restriction cannot be 
imposed if it does not bear a substantial relation to the 
public health, safety, morals, or general welfare. 

* * * 


“That the invasion of the property of plaintiff in 
error was serious and highly injurious is clearly estab- 
lished; and, since a necessary basis for the support of 
that invasion is wanting the action of the zoning au- 
thorities comes within the ban of the 14th Amendment 
and cannot be sustained.’’ (at pp. 188-189) 


This decision was followed in American University v. 
Prentiss, 113 F. Supp. 389 (D.C.D.C. 1953), in which it was 
held that an order of the Zoning Commission which pre- 
cluded the building of a hospital on the grounds of Ameri- 
can University was unconstitutional beeause it was not 
reasonably related ‘‘to the public safety, health, or morals, 
or the general welfare.’’? This finding led the court to con- 
clude that: 

¢., . the order of the Zoning Commission constitutes 
a taking of the property of the American University 
witout due process of law, in violation of the Fifth 


Amendment, and is hence unconstitutional and void.’’ 
(at p. 396) 
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This decision was affirmed on appeal in Prentiss v. 
American University, 94 U.S. App. D.C. 204, 214 F. 2d 282 
(1954), where the Court of Appeals held: 


‘“‘The governmental power to interfere by zoning regu- 
lations with the general rights of the landowner by re- 
stricting the character of his use, is not unlimited, and 
other questions aside, such restriction cannot be im- 
posed if it does not bear a substantial relation to the 
public health, safety, morals, or general welfare. 
Nectow v. Cambridge, 277 U.S. 183, 188; 48 S.Ct. 447, 
448; 72 L.ed. 842. In the District Court, Judge 
Holtzoff found that the restriction which the zoning 
order would impose on the University’s right to use 
its land did not meet this requirement. He therefore 
found the order unconstitutional, and set it aside, as 
taking the University’s property without due process 
of law. D.C., 113 F.Supp. 389. We think he was 
clearly right. The judgment of the District Court is 
affirmed.’’ (at p. 205) 


The purposes of the Zoning Act, as set forth in Title 5, 


D.C. Code, Sections 413 and 414, show that Congress fully 
shares the views of the courts as set forth above. When 
this principle is applied to the facts of the instant case, 
it is clear that there can be no foundation in reason to 
deny appellee authority to make the proposed alteration. 
On the basis of both the record evidence and plain com- 
mon sense, the prohibition of the proposed structure— 
which is a conforming structure in every respect—bears no 
substantial relation to the public health, safety, morals, or 
general welfare. Indeed, the exact opposite conclusion 
must be reached for the evidence shows that the structure 
is required in order to comply with the Health Depart- 
ment’s order. 


In similar cireumstances other courts have afforded 
property owners the same kind of relief which appellee 
ix secking in this proceeding. In A.L. Carrithers & Son 
v. Louisville, Kentucky, 250 Ky. 462, 63 S.W. 2d 493 (1933), 
the zoning ordinance permitted the continuation of non- 
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conforming uses and provided that such use could be ex- 
tended throughout the building, provided no structural 
alterations, except those required by law or ordinance are 
made. The appellant operated a dairy, a nonconforming 
use, in a residence district. The Health Inspector advised 
appellant it would have to erect a new building in which 
to wash milk cans or lose the Grade A certification on the 
butter which was produced at the dairy. The court per- 
mitted the appellant to extend the walls of the building 
so as to enclose space for the relocation of the can washing 
and byproducts room. It found that the proposed addi- 
tion was not a vital or substantial change in the building, 
in its characteristics, or in the fundamental purpose for 
its creation and that the change was not of such a nature 
as to materially effect the reality itself, or its use, or the 
health, morals, or general welfare. 


In Schneider, Inc. v. Zoning Board of Appeals, 389 Pa. 
593, 133 A.2d 536 (1957), the owners of property resided on 
a portion thereof and also conducted a dairy business in a 
separate building. Prior to the time of the adoption of 
the zoning ordinance which made the dairy business a 
nonconforming use, the owners were using an unenclosed 
platform attached to the building for the loading and un- 
loading of milk and containers. The owners were denied 
a permit to enclose the loading platform to comply with 
municipal health regulations on the ground, inter alia, 
that the structure would be violative of the zoning 
ordinance prohibiting structural alterations to a noncon- 
forming building. On appeal the Court directed the is- 
suance of the permit saying: 


‘*, .. the enclosing of the loading and unloading plat- 
form would not be an expansion of the dairy business 
but simply an enclosure of what is already being done; 
that it would eliminate many of the undesirable ele- 
ments of the loading and unloading of milk and would 
not adversely affect any of the nearby residents.” 
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This principle was followed in Ricciardi v. Los Angeles 
County, 115 Cal. App. 2nd 569, 252 P.2nd 773 (1953), where 
the plaintiff was permitted to make structural alterations 
costing $30,000 to a building housing a nonconforming 
slaughterhouse business in order to comply with health 
department regulations despite a provision in the zoning 
ordinance which prohibited any structural alteration, en- 
largement or extension unless the use was changed to a 
permitted use. The Court held that the alteration in these 
circumstances was permissible saying: 


‘‘Where a change in an existing structure is sought, 
the question is whether the change is reasonably re- 
quired in order to preserve the original right or would 
create some new or additional right, exercise of which 
would be detrimental to the public or other property 
owners. These are the matters to be determined. Ina 
technical view they arise whenever it is desired to 
make alterations in a building, It is for the commis- 
sion and the board to decide what effect the alterations 
would have upon the rights of the applicant and the 
public. If the alteration is a minor one and is neces- 
sary in order to preserve the owner’s property right 
which existed at the time of the zoning, denial of the 
application would be contrary to fundamental prin- 
ciples of zoning law. Upon the other hand, if it should 
be determined that the denial of the application would 
not impair the right to continue an existing use as it 
was preserved originally, the owner is not entitled to 
make the alterations as a matter of right.’ 

e e * 


“Since plaintiff was required by the State to improve 
his plant in order to remain in business, and sought 
only preservation of an existing right, the attempted 
limitation of his exception was unauthorized and of 
no effect.’’ (at pp. 778-779) 


These principles, which are basic to our law, are 
especially applicable here. Therefore, the Zoning Act, as 
construed by the appellants, is unconstitutional as applied 
to the facts of this case and this court should direct the 
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issuance of the building permit to appellee as a matter of 
right. 


Il 


THE BOARD HAS AMPLE AUTHORITY TO COMPLY WITH 
THE ORDER OF THE LOWER COURT 


A. The Lower Court Correctly Held That Appellee’s Plans Call 
for a Structural Alteration 
The Zoning Act, Title 5 D.C. Code, Section 419, pro- 
vides that a nonconforming use may be continued: 
‘«|.. provided no structural alteration, except such as 
may be required by law or regulation, or no enlarge- 
ment is made or no new building is erected.’’® 
None of the terms employed in Section 419 are defined in 
the Zoning Act. Except for the term ‘‘new building”’, 
which is nowhere defined, Section 1202 of the Zoning Regu- 
lations defines a structure as: 


‘Anything constructed, including a building, the use 


of which requires permanent location on the ground, 
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or anything attached to-something on the ground . . 
a structural alteration as: 
‘‘Any change in the permanent physical members of a 


building oy_gther structure, such as bearing walls or. 
partitions, columns, JoIsts, rafters, beams or girders.’’ ’ 
and a building as: 


““4 structure having a roof supported by columns or 
walls for the shelter, support or enclosure of persons, 
animals or chattel.’ ?° 


8The Board’s decision denying appellee’s application was based on its 
finding that the contemplated structure ‘‘constitutes an enlargement’’ under 
this section of the Act (J.A. 55). This finding was held to be erroneous 
by the court below and the Board is now secking to defend its order on the 
ground that the proposed structure is a ‘‘new building’’. 


9 Emphasis throughout is in the original unless otherwise specified. 


10 An accessory building is defined as: ; 
‘¢A subordinate building located on the same lot as the main building. 
the use of which is incidental to that of the main building.’’ 
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Under the above definitions there can be no doubt but 
that the existing fence—which was planned, built, and used 
for the purpose of enclosing the storage area—is a struc- 
ture. It is equally clear that appellee’s plan calls for a 
‘“‘change in the permanent physical members’’ of that 
structure in order to more effectively enclose the storage 
area. The resulting structure will be a conforming struc- 
ture, it will occupy the same area, it will fulfill the same 
purpose as the existing structure, it will have slightly less 
room inside than the existing structure, and it will not on 
any basis extend the nonconforming use of appellee’s 
restaurant. Since the structure is required to meet the 
Health Department’s order it meets the exception in Section 
419 and a building permit should have been issued as a 
matter of right. 


The lower court’s finding that appellee’s plans call 
for a ‘‘structural alteration’? is also in accord with the 
common use and understanding of that term as it is used 


in zoning statutes. Thus, it is generally accepted that 
‘«structural alteration’? means such extensive alterations as 
would convert an existing structure into a new or sub- 
stantially different structure!’ This is the exact result 
which appellee’s plans will produce. 


Section 419 permits the continuation of existing uses of 
property which have been rendered nonconforming by 
cither the Zoning Act or subsequent administrative regula- 
tions. Congress had two clear intents with respect to such 
use. First, it guaranteed that right against infringement 
by other laws and regulations and second, it prohibited the 


11 Granger Vv. Board of Adjustment, 241 Iowa 1356, 44 N.W. 2d 399 (1950) ; 
Payne V. Grosse Pointe, 279 Mich, 254, 271 N.W. 826 (1937); A. L. Carrithers 
g Son v. City of Louisville, 250 Ky. 462, 63 S.W. 2d 493 (1933); 440 
East 102nd Street Corporation v. Murdock, 285 N.Y. 298, 34 N.E. 2d 329, 
333 (1941); City of Earle v. Shackleford, 177 Ark. 291, 6 SW, 2d 294 
(1928); and Plaza Amusement Co, v. Rothenberg, 159 Miss, 800, 131 So. 
350 (1930). And see: Hardware Mutual Casualty Co, v. Hilderbrandt, 119 
F. 2d 291, 301 (10th Cir. 1940). 


16 


enlargement of that use. The use of appellee’s property 
which Section 419 preserves is the use which was in ex- 
istence when the regulations were amended in July 1961. 
Tf, but only if, these two intents are recognized, the statute 
can be read as a harmonious whole. The key to Congres- 
sional intent and proper construction is found in the phrase 
‘new building’’. While the appellants embrace the regula- 
tory definition of ‘‘building’’ and contend that every word 
in the statute must be given meaning, they would have the 
Court delete the word ‘‘new’’ from the Congressional defi- 
nition and thus frustrate the statute. Such a deletion is 
not warranted. The word ‘‘new’’ is a qualifying word. 
Otherwise Congress would not have included it. It pre- 
vents the expansion of the nonconforming use. Certainly, 
this Court cannot, as appellants contend, attribute to Con- 
gress simultaneous intents both to (a) protect existing 
property rights by permitting compliance with other laws 
and regulations and (b) include a provision to defeat that 
basie purpose. If structural work entailing a building 
permit is required to make a portion of the property al- 
ready devoted to the nonconforming use comply with other 
laws and regulations it cannot be a new building within 
the meaning of Section 419. 


Given this rational meaning, Section 419 is clear and 
unambiguous: (a) structural alterations required by law, 
such as are here in issue, are permitted; (b) structural 
alterations not required by law and expansions of the non- 
conforming use through enlargements or new buildings 
are prohibited. This construction not only gives full effect 
to the clear Congressional purpose and protects the Act 
from what would otherwise be a clear constitutional in- 
firmity but it also meets the canon of statutory construction 
requiring courts to reject strict, literal, or dictionary defi- 
nitions which would frustrate Congressional policy. Thus, 
as was stated by the Supreme Court in Markham v. Cabell, 
326 U.S. 404 at 409, 90 L.Ed. 165 at 168 (1945): 
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“It was for this reason particularly that the court be- 
low refused ‘to make a fortress out of the dictionary’ 
and to read §9(e) strictly and literally. The policy 
as well as the letter of the law is a guide to decision. 
Resort to the policy of a law may be had to ameliorate 
its seeming harshness or to qualify its apparent abso- 
lutes as Church of the Holy Trinity v. United States, 
143 US 457, 36 L ed 226, 12 S Ct 511 illustrates. The 
process of interpretation also misses its high function 
if a strict reading of a law results in the emasculation 
or deletion of a provision which a less literal reading 
would preserve.’’? 


B. The Board Has Jurisdiction to Grant the Relief Ordered By 
the Lower Court 


The foregoing has shown that the denial of appellee’s 
application for a building permit was erroneous and that 
the Board, in the exercise of its appellate jurisdiction is 
required to grant the relief sought by appellee. However, 
the Board’s jurisdiction will not be foreclosed even if this 
Court were to adopt the appellants’ argument as to Sec- 
tion 419. In this event the Board would still have jurisdic- 
tion to grant appellee either a variance or a special excep- 
tion. These powers, granted by Title 5, D.C. Code, Sec- 
tions 420(3) and 420(2), respectively, may be exercised in 
appropriate cases whenever an appeal is taken to the 
Board. 


Appellants’ contention that the Board cannot grant a 
variance because to do so would require it to vary the 
terms of Section 419 of the Act, whereas, its authority is 
limited to granting variances from the strict application of 
any regulation is a correct statement of the law. The 
fallacy is that it was the 1961 administrative amendment 
to the regulations—not Section 419 of the Act—which con- 
verted appellee’s conforming restaurant into a noncon- 


12 Moreover, the interpretation of zoning provisions of this nature, which 
are in derogation of private property rights, calls for a liberal construction 
in favor of the property owner. 440 East 102nd Street Corporation v. Murdock, 
supra, And see: 101 C.J.S., Zoning, § 129. 
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forming use. Thus, appellee’s hardship stems directly 
from the regulations and Congress has specifically em- 
powered the Board to grant variances in cases of hardship 
resulting from the strict application of the regulations. In 
other words, what has been done by regulation can be un- 
done by varianee. A variance from either of two regula- 
tions would relieve appellee’s hardship. First, a variance 
of Section 5101.33(q) for the limited purposes of this case 
would permit erection of the proposed structure without 
any resultant harm to the public good. Second, a variance 
from the strict regulatory definition of ‘‘building’’ would 
accomplish the same end. For these reasons, the order of 
the lower court must be affirmed insofar as it ordered the 
Board, if necessary, to consider appellee’s case under its 
original authority to grant variances.” 


paeg 
APPELLEE CARRIED ITS BURDEN OF PROOF 


The appellants’ argument that no probative evidence 
was adduced to support a finding that the existing building 
does not have sufficient space for the storage of commissary 
carts is specious. 


First, the uncontradicted evidence in the affidavit of 
Clarence Woodward, appellee’s district manager, shows 
(J.A. 50-51) : 


“15. Since this operation began, the commissary 
carts, while awaiting return, have been stored in the 
fenced enclosure, which was built for this purpose.’’ 


“16. There is not sufficient room in the existing 
building to store such commissary carts.’’ 


**18. In order to comply with the Health Depart- 
ment’s directive, it is necessary that the existing struc- 
ture be altered in accordance with the plot and build- 


13 The Board’s authority to grant special exceptions to the regulations ix 
subject to the same arguments and they will not be repeated here. 
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ing plans submitted to this Board at its hearing of 
July 18, 1962.’’ 


These statements, made under oath by a witness familiar 
with the facts, constitute admissible and probative evidence 
in any proceeding, and this is especially applicable in ad- 
ministrative hearings where the strict rules of evidence 
are not applied. O’Boyle y. Coe, 155 F.Supp. 581 (D.C.D.C. 
1957). This case, which demonstrates the rule applied in 
zoning hearings in this city, held that a letter opposing 
an exception to the Zoning Regulations was admissible 
into evidence even though it was apparently based on hear- 
say and neither the writer nor the member of the staff who 
made the investigation was present for cross-examination. 


Second, the Board itself rejected the oral testimony of 
witnesses from the Health Department whom appellee’s 
counsel offered to call for the purpose of testifying that the 
existing storage area would have to be completely enclosed 
(J.A. 43). The response to this offer was: 


“‘Chairman Scrivener: This would only reflect the 
need for the addition I would assume. 


**Mr. Clouser: I don’t think that Sanitary can shed 
any light on what we have to decide.’’ (J.A. 43-44) 


At the second hearing appellee’s counsel said: 


“*. , . So the fact remains—the simple fact ... that 
this structure is needed in order for Hot Shoppes to 
comply with the District of Columbia Health Depart- 
ment. The District Health official is here to deny or 
make any additional statements ...”’ 


“Chairman Scrivener: [I think we understand the 
ease, Mr. Strickler.’’ (JA. 46-47) 


When the Board itself cuts off testimony on a crucial 
issue it cannot be heard to complain that the record does 
not contain sufficient evidence as to that issue. 


Third, the lower court not only made no finding of fact 
on this issue but it also directed the Board, on remand, to 
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take new evidence on this issue. Therefore, there can be 
no error against appellants in the court’s ruling. 


CONCLUSION 


Upon consideration of all of the foregoing, the appellee 
respectfully submits that it is entitled as a matter of right 
to the issuance of the permit; that the Board of Zoning 
Adjustment has ample authority to comply with the order 
of the court below; and that it carried its burden of proof 
in both the administrative proceedings and in the court 
below. 
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APPENDIX 
United States Constitution Amendment V 


No person shall be .. . deprived of life, liberty or prop- 
erty, without due process of law; nor shall private prop- 
erty be taken for public use without just compensation. 


Pertinent Provisions of the District of Columbia Zoning Act 
of June 20, 1938, 52 Stat. 797, as Amended, 5 D.C. Code, 
1961 Edition and the Relevant Regulations Thereunder. 


$ 5-413. To promote the health, safety, morals, conven- 
ienee, order, prosperity, or general welfare of the District 
of Columbia and its planning and orderly development as 
the national capital, the Zoning Commission created by 
section 5-412, is hereby empowered, in accordance with the 
conditions and procedures specified in sections 5-413 to 
5-428, to regulate ... the uses of buildings, structures, and 
land for trade, industry, residence, recreation, public ac- 
tivities, or other purposes. . . . 


$5-414. Such regulations shall be made in accordance 
with a comprehensive plan and designed to lessen conges- 
tion in the street, to secure safety from fire, panic, and 
other dangers, to promote health and the general welfare, 
to provide adequate light and air, to prevent the undue 
concentration of population and the overcrowding of land, 
and to promote such distribution of population and of the 
uses of land as would tend to create conditions favorable to 
health, safety, transportation, prosperity, protection of 
property, civie activity, and recreational, educational, and 
cultural opportunities, and as would tend to further econ- 
omy and efficiency in the supply of public services. Such 
regulations shall be made with reasonable consideration, 
among other things, of the character of the respective dis- 
tricts and their suitability for the uses provided in the 
regulations, and with a view to encouraging stability of 
districts and of land values therein. 
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§ 5-419. The lawful use of a building or premises as 
existing and lawful at the time of the original adoption 
of any regulation heretofore adopted under the authority 
of section 5-412, or, in the case of any regulation adopted 
after June 20, 1938, under sections 5-413 to 5-428, at the 
time of such adoption, may be continued although such use 
does not conform with the provisions of such regulation, 
provided no structural alteration, except such as may be 
requiréd by law. “or_regulation, or no enlargement is made 
or To-new building is erected. The Zoning Commission may 
in its discretion provide, upon such terms and conditions as 
may be set forth in the regulations, for the extension of 
any such nonconforming use throughout the building and 
for the substitution of nonconforming uses. 


$ 5-420. The regulations adopted by the Zoning Com- 
mission may provide that the Board of Adjustment may, 
in appropriate cases and subject to appropriate principles, 
standards, rules, conditions, and safeguards set forth in 


the regulations, make special exceptions to the provisions 
of the zoning regulations in harmony with their general 
purpose and intent.... 

Y 


Appeals to the Board of Adjustment may be taken by 
any person aggrieved, or organization authorized to repre- 
sent such person, or by any officer or department of the 
government of the District of Columbia or the federal gov- 
ernment affected, by any decision of the inspector of build- 
ings granting or refusing a building permit or granting 
or withholding a certificate of occupancy, or any other 
administrative decision based in whole or part upon any 
zoning regulation or map adopted under sections 5-413 to 
5-428. ... 
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Upon appeals the Board of Adjustment shall have the 
following powers: 


(1) To hear and decide appeals where it is alleged by 
the appellant that there is error in any order, require- 
ment, decision, determination, or refusal made by the 
inspector of buildings or the Commissioners of the 
District of Columbia or any other administrative officer 
or body in the carrying out or enforcement of any regu- 
lation adopted pursuant to sections 5-413 to 5-428. 


(2) To hear and decide, in accordance with the pro- 
visions of the regulations adopted by the Zoning Com- 
mission, requests for special exceptions or map inter- 
pretations or for decisions upon other special questions 
upon which such board is required or authorized by 
the regulations to pass. 


(3) Where, by reason of exceptional narrowness, shal- 
lowness, or shape of a specific piece of property at the 
time of the original adoption of the regulations or by 
reason of exceptional topographical conditions or other 
extraordinary or exceptional situation or condition of 
a specific piece of property, the strict application of 
any regulation adopted under sections 5-413 to 5-428 
would result in peculiar and exceptional practical diffi- 
culties to or exceptional and undue hardship upon the 
owner of such property, to authorize, upon an appeal 
relating to such property, a variance} from such strict , 
application so as to relieve Such difficulties ¢_hard- on 
ship, provided such relief can be granted without sub- | 
stantial detriment to the public good and without sub- | 
stantially impairing the intent, purpose, and integrity 
of the zone plan as embodied in the zoning regulations 
and map. 


(4) In exercising the above-mentioned powers the 
Board of Adjustment may, in conformity with the pro- 
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visions of sections 5-413 to 5-428 reverse or affirm, 
wholly or partly, or may modify the order, require- 
ment, decision, determination, or refusal appealed from 
or may make such order as may be necessary to carry 
out its decision or authorization, and to that end shall 
have all the powers of the officer or body from whom 
the appeal is taken. 


The Zoning Regulations of the District of Columbia. 
Section 1202—Definitions. 


Alterations, structural: any change in the permanent 
physical members of a building or other structure, such as 
bearing walls or partitions, columns, joists, rafters, beams, 
or girders. 


Building: a structure having a roof supported by col- 
umns or walls for the shelter, support or enclosure of per- 
sons, animals, or chattel. When separated from the ground 
up or from the lowest floor up each such portion shall be 


deemed a separate building except as provided elsewhere 
in these regulations. The existence of communication be- 
tween separate portions of a structure below the main floor 
shall not be construed as making such structure one build- 
ing. 

Nonconforming structure: a structure or portion thereof, 
lawfully existing at the time these regulations become 
effective, which does not conform to all provisions of these 
regulations other than use. 


Nonconforming use: any use of a building, structure, or 
of land, lawfully existing at the time these regulations be- 
come effective, which does not conform to the use pro- 
visions of these regulations for the district in which such 
use is located. 


Structure: anything constructed, including a building, 
the use of which requires permanent location on the ground, 
or anything attached to something having a permanent loca- 
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tion on the ground and including, among other things, radio 
or television towers, reviewing stands, platforms, flag 
poles, tanks, bins, gas holders, chimneys, bridges, and re- 
taining walls. The term structure shall not include me- 
chanical equipment, but shall include the supports for such 
equipment. 


Section 1302.1. No building, structure, or premises shall 
hereafter be used and no building, structure, or part there- 
of shall be constructed, reconstructed, extended, moved, 
structurally altered, or enlarged except in conformity with 
these regulations. 


Section 5101.2. Except as provided in Chapter 7, in a 
C-1 District no building or premises shall be used and no 
building shall be erected or altered which is arranged, in- 
tended, or designed to be used except for one or more of 
the uses listed in the following paragraphs. 


Section 5101.3. The following uses are permitted as a 
matter of right: 


Section 5101.31. Any use permitted in any R-5 District 
under paragraph 3105.3 or in the SP District under para- 
graph 4101.3. 

Section 5101.33. Retail establishments, to include: 


* * * 


(q) Lunch counter, lunch room, eafe, or restaurant, but 
not including a drive-in type restaurant. (Case No. 
61-25 of July 11, 1961). 


Section 7102.1. Any nonconforming use of a structure or 
of land, or any nonconforming structure lawfully existing 
on the effective date of these regulations which remain non- 
conforming, and any use or structure which shall become 
nonconforming on the effective date of these regulations 
or any subsequent amendment thereto may be continued, 
operated, occupied, or maintained subject to the provisions 
of this Article. 
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Section 7103.2. The following classes of nonconforming 
uses of structures or of land are hereby established : 


Section 7103.21. Class I: Any nonconforming use of 
land. 


Section 7103.22. Class II: All other nonconforming uses. 


Section 7103.3. A Class I nonconforming use shall be 
deemed to include the use of land not involving a structure 
or the use of land involving structures which are incidental 
to the use of the land. 


Section 7106.1. Ordinary repairs, alterations, or modern- 
izations may be made to a: 


Section 7106.11. Conforming structure or portion there- 
of devoted to a nonconforming use provided: 


(a) No structural alterations are made thereto ex- 
cept those required by other municipal law or regula- 
tions; and, 


(b) The nonconforming use is not extended except 
in accordance with Section 7105. 


tS ee eas 


